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CONSTITUTIONAL 
HISTORY OF ENGLAND. 



THIKD PEEIOD. 

THE PEBIOD OF THE GBOWTH OF 
THE ESTATES OF THE REALM. 

(CoTUimied.) 

CHAPTEB XXV. 

'STj^e Sbl^are of tj^e (ifommons; in ^ ^atHatnmt— Origin 
of tiie HotDn f^ouse. 

In addition to the deliberative, judicial, and taxing assemblies 
of the prelates and barons, Edward I. repeatedly summoned 
deputies of the communitatea, without formally binding himself 
to the irregular procedure of 49 Henry III. The warlike 
King, in want of money, found in the wars which he under- 
took to increase his island-realm, the most valid reason for 
summoning his faithful communitates to ''meet common 
dangers with common resources," and to take counsel with 
the King as to the means of carrying on war, and raising 
fdnds. This proceeding is first clearly shown in 10 Edward 
I. (24th November, 1282), when, after the conquest of Wales, 
four knights from each shire, and two deputies from different 
towns were summoned '' to hear and to do such things as should 
be laid before them on the part of the King." Once again, in 

VOL. n. B 
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11 Edward I. (on the 80th September, 1283) there were sum- 
moned to the parliament at Shrewsbury (in addition to one 
hundred and ten earls and barons), two knights from each 
shire, and two burgesses from each of twenty-one towns, to 
deliberate on the affairs of conquered Wales. In 18 Edward I. 
(1290), the sheriffs were directed to send two or three knights 
from each shire ^'ad comulendum et consentiendum his quas 
comites barones et proceres turn duxerint concordanda,'* but no 
deputies of the towns. The object was the franmig of impor- 
tant statutes, particularly the statute Quia Emptares as to the 
alienability of the fiefs. In 23 Edward I. (30th September, 
1295), in the stress of war, two knights from each shire, and 
two burgesses from each town were commissioned " ddfaden- 
dum, quod tunc de communi consUio ordinahitur ; " upon which 
a considerable grant of aids was made. After this great 
parUament at Westminster, at which two hundred deputies 
from the towns appeared, the summons of counties and 
boroughs was repeated under the same reign several times in 
the following years.* 



* This epoch of Edward has been 
treated of in detail in the Peers' Re- 
port (i. 171-254). As early as 1 Ed- 
ward I. we find four knights from each 
shire, and four deputies of the towns 
summoned, but only as deputations for 
taking the oath of allegiance. In 3 
Edward I. the statute of Westminster 
1 mentions the earls, barons, and the 
" communUas" but only in the sense of 
the aggregate Grown vassallage. The 
grants of subsidies are made by the 
prelates and barons alone in the name 
of the " aln de regno" In 11 Edward 
I. we find the first formal deputation 
of four knights of the shire, and two 
men of the towns, who shaU appear 
•* endowed with full powers from their 
communitat," to hear and to do as shall 
be referred to them on the part of the 
King ; thirty-two counties shall send 
their men to Northampton, five shall 
send their deputies to York. This is a 
primitive, as yet irregular formation 
(Peers' Report, i. 187, 188). To the 
later parliament at Shrewsbury (11 
Edw. III.), for the deliberations respect- 



ing the incorporation of Wales, two 
knights were summoned from each 
county, and deputies for London and 
twenty other cities. The statute of 
Acton Burnell de mercatortbus was, 
however, passed by the " King and his 
counsel;" the collaboration of the 
commoners is not discernible in it 
(Report, i. 189-191). In 12 Edward 
III. tiie statutes of Wales and Rut- 
land appear to have been issued under 
the sole authority of the King (Report, 
i. 191, 192). In 13 Edward I. the 
statute de donis conditionaHbus, the 
statute of Westminster 2, and the con- 
firmation of Magna Gharta were again 
proclaimed without the assistance of 
the commuTUBy ^^habito super hoc cum 
8W) concilio tractatu " (Report, i. 194). 
In 16 Edward I. the Ghancellor of the' 
Exchequer (after the barons have re- 
fused a subsidy) imposes a tallagium 
upon the towns and demesnes. Iii 18 
Edward I. tiie sherififs were ordered 
to send two or three knights de dis- 
cretioribus with full powers for them- 
selves and the communitas oomitatus 
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No constitutional record had as yet acknowledged the ne- 
cessity for such a summons ; but what once took place under 
Henry III., in. a time of tumult and on compulsion, was 
repeated by a wise monarch in recognition of a political 
necessity. He wished to ask and hear the commons, and 
have their consent to certain things, so that they might 
contribute money with the more readiness. Accordingly two 
kinds of convocations occur — 

1. A general summons for the purpose of strengthening the 
laws, and redressing national grievances, such as had been 
already attempted at the time of the barons' war, but had not 
been established. 

2. A special summons for a grant of tax, or deliberation of 
certain political acts, which had several times taken place in 
the former reign. 

The summonses were for a long while very discretionary, 
and the number of the towns varied greatly. The writs of 
summons are directed to the sheriffs, sometimes immediately 
to the town magistrates; the deputies receive special in- 
structions, and on account of money transactions there appear 
as a rule two from each communitas, in order to exercise 
mutual control over each other. The King was accustomed 
to receive their petitions at the commencement of the pro- 
ceedings ; and at the close to dismiss them with his thanks, 

** ad oonntlendum et eonserUiendum his two bnrgeBses from each one of one 

mim eomitet et haronea et procere$ turn hundred and fifteen cities and borouofhs 

auxerint concordanda : " nve counties " ad faciendum quod tunc de communi 

send three knights, all the rest two connlio ordinahitur.** The object is 

knights ; towns are not summoned. the obtaining of an important subsidy 

The object was probably to gain the (Report, i. 217, 218). In 24 Edward I. 

consent of the vassals of the Crown a new grant of subsidy for the counties 

to the statute Quia Bmptores as to the and towns is made. In 25 Edward I. 

alienability of the fiefs (Report, i. 197- the statute de tallagio was paflsod, 

204). In 22 Edward I. two knights wliich will be discussed below. In 27 

de dtMcreiioribus were summoned with Edward I. the statutes deflnibus levatis 

full powers ^*ad consulendum et eon- and de faha moneta were agqin pro- 

untiendum ; " by a second writ the claimed without the assistance of the 

sheriffs were subsequently ordered to eommuna. In 28 Edward I. occurs 

send two additional knights (Report, the summons of throe deputies from 

i. 211). In 23 Edward I., in the time the shires to a concilium without the 

of war and pecuniary embarrassment, summons of the cities ; in 34 Edward 

the first regular summons takes place I. a general grant of sub^^idies in a, 

(the original writs of which still exist), concilium otherwise irregularly con- 

of two milite$ from each county, and yoked. 
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and with the request that they would be prepared for any 
new call. It was not until the last year of Edward I/s reign 
that they were mentioned in the preamble to a statute. But 
from that time forth their importance, like that of the heredi- 
tary peerage, slowly advances, corresponding to the increasing 
importance of the local unions for State-service and State- 
taxation. Because these State rights are connected with 
corresponding State duties, the Lower House attains a share 
in the Government, not (like the peerage) by participating 
in the royal judicial power, but in another direction, viz. : 
Firstly, in the granting of taxes ; secondly, in the central 
government, by means of petitions and motions ; and thirdly, 
in legislation. 

I. 'STj^e taxation of tfie counties anly tobms was at first the 
unmistakable object of the Lower Houses being convened. 
Under Edward I. it was no longer doubtful what was meant 
by ''faciendum,** 

For two generations it had been an established fact that 
the ordinary revenue of the King was insufficient to cover the 
needs of the country, and that it required to be periodically 
supplemented by taxes (extraordinary revenue). For more 
than two generations it had been an established fact that 
these subsidies neither could nor ought to be provided by the 
auxilia and scutagia of the Crown vassals alone, but that, in 
due proportion, the auxilia (tallagia) of the towns, freeholders, 
and farmers of the demesnes should also contribute a hide- 
tax {carucaginm — ^the carucata equals a hundred acres), and 
that personal property should be liable to the extent of a 
fraction of the total income (one-tenth, one-fifteenth, etc.). 

Since Henry III. began to reign it had been established by 
numerous grants and refusals, that such universal impositions 
of taxes should be negotiated in a concilium of the Grown 
vassals. 

The time had now arrived in which these various groups of 
taxes necessarily developed into a general land-tax and income- 
tax, upon the following principles : — 

1. The way was prepared for the blending of all the indivi- 
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dual taies that were raised from landed property, into a 
general land-tax, by the exaction of a contribtftion from hides 
on the occasion of the Saladin tithes, on the ransom of 
Richard I., and in the carucagium of 1194 ; and then again 
several times under Henry III. (for example, in 1220). But 
it was no easy task to make thte method of taxation acceptable 
to the Crown vassals. 

The scutagia were only intended to serve as the substitution 
money of a knight's service for campaigns which were really 
intended; but experience had long since taught that the royal 
council, in case of need, could feign a campaign ad hoc. 

The auxilia of the feudal vassals were only due in certain 
case's where the honour and the necessity of the feudal lord 
were involved; but it was still possible to appeal successfully 
to the patriotism of the highest council of the Crown, showing 
that a case of need in the person of the sovereign ought not 
to be waited for, but that a clear need of the national govern- 
ment was just as important as the cases of honour and 
necessity in his person ; regard, however, being had to the 
fact that the vassals had already been severely burdened in 
their heavy relevia and other feudal dues. 

The military fiefs were, according to the feudal register, 
assessed at like amounts for the aids as for the scutages; 
whilst the carucagia of the common possessions were at first 
taxed according to the hides, but afterwards according to the 
actual produce, by the assessment commissions of the county. 
It was now certainly in harmony with the usage of the landed 
interest to leave the rate of the land-tax, when once fixed, as 
far as possible unchanged, and in the same manner it was 
incompatible with the honour of the great vassals to allow 
themselves to be assessed by committees of the townships. 
But on the whole, the rating according to the actual yield of 
the hides was more favourable for the knights' fees, and 
the new assessment became still more acceptable when, having 
regard to their other feudal dues, the knights' estates were 
assessed at a somewhat lower rate, and their honour was 
guarded by the fact that special commissions were appointed 
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with the co-operation of the Crown vassals for the assessment 
of this tenure. 

It will be shown below that the above views led to the 
formation of the general land-tax, raised according to a 
uniform rate from the whole county. 

2. A supplementary tax raised from personal property had 
originated long before in the royal claim to the taUagia of the 
farmers of demesnes and towns. It was manifestly in the 
interest of the taxpayers that the amounts should be uni- 
formly fixed by proceedings in Parliament. Quittances of fee- 
farm and purchased guarantees were in themselves checks 
upon the unbounded arbitrariness of the Exchequer. In 
another direction the civic revenue had increased to such an 
extent, by trade and industry, that it had become a consider- 
able source of taxation side by side with landed estates. 
Undeveloped as were the economic notions of the Middle Ages, 
it was perceived even in those days that in addition to indirect 
taxation, a direct taxation— that is, a taxing of the total 
income of individuals — ^was reasonably justified. On the 
raising of the Saladin tithes, and at the ransom of Eichard I., 
this kind of assessment had come into use ; John had extended 
it in his arbitrary manner to the whole population ; under 
Henry III. it had been repeatedly applied, though with the 
exception of the clergy, and probably with a special rating 
for the Grown vassals. Making such allowances principally 
in the case of an assessment at a lower rate, regard being 
had to the other burdens imposed upon the tenentes in capite, 
the income-tax was suited to be raised as a usual accompani- 
ment and supplement of a general land-tax, which it had 
actually become. 

8. The extension of the land and income-tax to the clergy 
had been so far accomplished in the preceding period that 
the prelates, after some opposition, peaceably paid the aids 
and scutages imposed upon their great landed possessions, so 
far as they were held by barony, and in such cases made 
their grants in common with the temporal vassals of the 
Crown. On the other hand, they resisted the taxing of their 
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other reyenxie arising from land held by ordinary tenure, 
tithes, offerings, and surplice fees, etc., although these had 
contributed to the Saladin tithes, and apparently also to the 
ransom of Bichard I. But meanwhile the papal rule had 
accustomed the English clergy to a heavy taxation of their 
whole income, and had assessed the rich English ecclesiastics 
on a most profitable scale. The taxation of the smaller 
livings, which imder other circumstances would have been 
difficult to justify, could in England be justified by the dis- 
proportionate amoimt of their income. And now that a 
general income-tax for the lay population had become the 
rule, a time came in which, influenced by a higher patriotic 
feeling, the English clergy, if they were to pay income-tax, 
would rather pay it to the King than to the Roman bishop. 
As a matter of fact it was soon seen that they made no serious 
resistance, on being forced to make payment to the King, so 
long as the point of honour remained intact, so that the clergy 
granted their income-tax through special commissioners, under 
special arrangements, and, as far as possible, according to 
a fixed rate. 

4. The exaction of the tolls and duties on consumable goods 
was certainly in some measure limited by the usage of the 
former period, but was subject to the police control of the King, 
and to his right as the arbiter of commerce to regulate the 
ports and markets, which right frequently led to attachments 
of property and to special transactions with foreign and 
native merchants ; whilst (as people by degrees became con- 
vinced) the payments wrung from the dealers fell finally as 
imposts upon the consumers. It became more and more 
manifest that the exaction of indirect imposts could not well 
be separated from the grant of direct taxes. 

Such was the state of the taxation of the country, which 
under Edward I. led to a stormy crisis, not unlike the course 
of events accompanying the origin of Magna Charta ; yet with 
this material difference, that on this occasion of general re- 
sistance offered to a great monarch by his country, each side 
acted loyally and with confidence in the loyalty of the other. 
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Edward, suffering under the evil effects of the barons' war 
and the bad economy of his father, began his reign with 
financial embarrassments, which, owing to his numerous 
wars, became much aggravated. The brilliant successes of 
his rule, however, placed him in the position of being able to 
appeal successfully to the patriotic feelings of his prelates, 
barons, and communm, who, as a rule, willingly responded to 
the greatest calls made upon them. In the year 1294, how- 
ever, being compelled to extreme exertions by the military 
events upon the Continent and his obligations towards his 
allies, he resorted to violent measures, demanding not less 
than the half of the clerical revenues, after he had already 
attached the treasure of the Church and the wool of the 
merchants ; yet after long negotiations he contented himself 
in the following year with one-tenth from the clergy, one- 
eleventh from the barons and knights, and one- seventh from 
the towns. In the ensuing year, whilst the needs of war 
became intensified. Pope Boniface VIII., in the bull " Clericis 
laicos " of 24th February, 1296, intervened with an absolute 
prohibition to the clergy to pay any tax whatever out of the 
revenues of the Church ; whereupon Edward answered by 
confiscating the estates appertaining to the archbishop's see, 
and declaring the whole of the clergy "outside the pale of 
his protection " (that is, in outlawry). In this critical situa- 
tion the great constable and the marshal, in harmony with 
the feelings of the Crown vassals, refused to do their services 
for the expedition to Gascony, withdrew after a violent alter- 
cation, and prepared for armed resistance. Edward, thus 
hard pressed, again resorted to a distraint upon all the wool 
of the merchants, to the imposition of heavy payments in 
kind upon the counties, and then to a levy of all those 
capable of bearing arms, including both feudal vassals, and 
all tenants of £20 value. Thus at length the whole of the 
people, with the city of London at their head, were driven to 
resistance, with the clergy in outlawry, and the barons in 
arms ; and again did the two great officers of the feudal 
army refuse to do their feudal duty, and left the army. Yet 
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the King succeeded, by irregular negotiations, in obtaining 
one-eighth from the barons and knights, one-fifth from the 
towns, and a proportionate amount from the clergy, with 
whom conciliatory negotiations were carried on. In this 
state of affairs, on the 22nd August, 1297, the Eling was 
obUged to join his army on the Continent, leaving behind 
him his son and a council of regency, which latter forthwith 
found itself compelled to enter into negotiations with the dis- 
contented earls and a strong armed force. Their demand 
aimed at the renewal and completion of Magna Gharta by a 
clause concerning the general right of the estates to consent to 
all grants of taxes. The Prince Begent, with the concurrence 
of his council, accepted the proposal, and signed it on the 12th 
October, 1295. In consideration of the internal and external 
position of the country, Edward I. ratified these proceedings 
on the 5th November, 1295, in a charter dated from Ghent 
(Foedera, i. 880), with the magnanimous resolution to keep 
his royal word, to which, as a fact, he did remain true. 
This Conjirmatio Chartxirum, in a French and in a Latin text, 
contains a fundamental law which may be compared with 
that of Magna Charta, to the undying glory of the monarchy, 
in contrast to the events of 1215. The French text (Statutes 
of the Bealm, i. 124, 125), which was incorporated into the 
collection of statutes, is the authentic text; the less perfect 
Latin text, however, as statutum de tallagio nan concedendo, 
has been repeatedly acknowledged, in the judgments of the 
courts, to be a fundamental law of the realm. (2) 

(2) The events leading to the origin for his mtification, and not confirmed 

of the Btatate 25 Edwaid I. stat. 1, c. by any official document, but which 

5, 6 (1297), are referred to in detail, was recognized in the preamble of the 

with the addition of the Fiench and Petition of Bight under Charles I. in 

Latin text in Stubbs (Select Charters, the following form as a statute recog- 

pp. 487, 498) ; the French text with nized by legal decisions : — 
an English translation is in the Sta- *' NuUum tdUagium vel auzilium per 

tutes of the Realm (pp. 124, 125). nos vel hssredet nostras de csstero in 

The Latin text with the heading, regno nostro imponatur seu levetur sine 

** ArtievXi inserti in Magna Charta*^ is vduntate et assensu eommuni archiepig- 

given by Walter de Hemingburgh (ii. coporum, episcoporum et aliorum pras- 

153, 154), with considerable omissions laiorumj comitum, haronum, mititum^ 

in comparison with the French text. burgensiwn et aliorum liberorum homi- 

The Latin text is apparently the in- n&m in regno nostra" 
oomplete draft laid before the regent On the demand of the barons this 
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10 Constitutional History of England. 

The right of the estates of the realm, at this time con- 
sisting of the prelates, barons, and communitates together, to 
grant taxes, had now become so unconditionally acknowledged 
that an increase of the tolls and indirect taxes, without the 
express consent of Parliament, was unequivocally excluded by 
the framing of the Act in its authentic French text — 

" E ausi avoms grante as evesqaes et as contes et barons et a 
tote la communaute de la terre, que mes pur nvl busoigne tien 
manere des aides, mises, ne prises, de notre roiaume ne pren- 
drornSy fors que par commun assent de tut le roiaume, sauf Us 
aunciennes aides et prises dues et custumees.** 

The right to grant taxes, which had been continuously con- 
tended for since Magna Gharta (1215), had at length, after the 
course of a century, been won, and won, moreover, upon the 
broad basis of the right of those classes who actually paid 
the State taxes. 

The individual tax-paying groups still for a long while made 
their grants separately. But from the time of Edward II. 
the tendency to make the direct taxes correspond in respect 
of both time and amount became evident. The common 
interest required a uniform scale. If this was to be attained 
it was necessary to meet together for deliberation ; the King 
for his demesnes, the barons for their baronies and mediate 
towns, the clergy for their estates, the knights for themselves 
and their tenants, the towns for their communitas. With a 
judicious perception of their common interest they now gradu- 
ally join together ; at first the knights and the towns, next 
the commons and the lords, then all the component elements 
of Parliament ; so that the granting of taxes passes into a 
form similar to that of the legislation. In 2 Bichard II. this 
relation had become so far consolidated that a Magnum Con- 
cilium of the prelates and barons declares itself incompetent 
to grant taxes without commoners. In straits for money the 
later kings certainly endeavour from time to time to evade 

transaction was, with repeated con- the year 1301 is counted as the thirty- 
firmations (1299, 1300, 1301), united second confirmation, 
with Magna Gharta, of which that of 
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this acknowledged principle, by haying recourse to an older 
special title, sometimes in their character of owners of 
demesnes, sometimes as feudal suzerains, and sometimes 
as wardens of ports. But as lords, knights, and towns hold 
together in defence of their common interests, the attempts all 
fail, and at the close of the period the guarantee is repeated 
by Richard IH. +- 

To understand the spirit of these grants of taxes the word 
of Edward I. is of importance which declared that the taxes 
proposed to be granted were ^^for the common profit of the 
realm : " that is, he had renoimced a portion of his personal 
rule in exchange for a national taxation, which caused a 
number of objections to fall to the ground ; but in the stead 
of these there arose the claim of the estates to inquire into 
the purpose^and the means. The principle that all measures 
for imposing taxes with regard to the extraordinary revenue 
of the King are in the nature of a compact, has never been 
given up. The money bills have never been brought into 
the normal form of the statutes ; they never received any 
formal assent of the King, to whom they were moreover 
addressed in a formal document, which was subsequently 
entered upon the Parliamentary records. The last instance 
of a grant in separate resolutions was in 18 Edward III. In 
the later protocols both houses were mentioned together, 
frequently with the remark that a common deliberation had 
preceded. The old names for the various taxes, auxilia^ 
sadagia, hydagia, tallagia, were for some time mentioned side 
by side ; the interests of the tax-paying estates came into 
manifold collisions; and numerous experiments in taxation 
were tried.** The landed interest especially from time to 
time endeavoured to alleviate its heavy burdens of taxation 
by payments in kind, by poll taxes, taxation according to 
parishes, and by a progressive income-tax. All these varia- 
tions, however, are but ephemeral attempts when compared 

** The long series of these variable enumerated in the excursiu at the end 
experiments in taxation, down to the of this chapter. 
dose of the Middle Ages, wiU be found 



Digitized by 



Google 



12 Constitutional History of England. 

with the established system of English taxation, which 
blends together at last (1) all land-rates into a general land- 
tax; (2) all personal rates into a uniform income-tax; and 
(8) all tolls and indirect taxes into a general tariff; so that 
the last-named become an appropriate permanent revenue of 
the Grown, which in later times is guaranteed to the King as 
a grant for life. 

The right of the estates to grant taxes, thus attained, is, 
indeed, a normal legal creation. The separate rights of the 
various classes of society amalgamate and become merged in 
a common and joint consent. Whilst the tax-paying groups 
in Germany, separated as they are into curim, only hold 
together in case of necessity, but then fall asunder, the 
peculiarity of England lies in . the serious and permanent 
amalgamation of the estates. As lords, knights, and towns 
acknowledge an essentially similar liability to pay taxes, 
seeing that they have under a uniform pressure learned the 
necessity of holding together, there remains to them also the 
consciousness of their common interest. The great landed 
proprietors enjoy no exemption from taxation, no judicial 
authority, no right to represent the taxation of their tenants ; 
therefore it is that England presents to us a phenomenon 
which was impossible in Germany in the Middle Ages, 
namely, that of a union of the estates of the realm and the 
provinces (lords, prelates of the realm, knights, and towns), 
into a single parliamentary body. 

II. The participation of the commoners in the current 
business of the realm developed itself in the form of petitions, 
common gtiebancts, motions, and tmpeacj^ments. 

The discussion of the grievances belonged hitherto, by 
virtue of their judicial and administrative nature, to the royal 
council and the great council. They were received by the 
receivers, reported by the triers and auditors, and referred to 
the competent department. The mode in which the petitions 
were sorted, distinguishing those to the ** Chancellor," to 
the ** Exchequer," and to the " Justices," corresponds to the 
division of the departments of State. At least nine-tenths 
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of the petitions have reference to the administration of law. 
The commoners for a long time still acknowledged, both in 
form and fact, that they represented the interests of the tax- 
pajring classes and the country, whilst the office of guarding 
the legal and administrative organization of the country 
belonged in the first place to the prelates and magnates. (2*^) 

The first appearance of the commoners is accordingly, as 
recorded in the official language of the time, very modest ; 
** vos humbles, pauvres communes prient et supplient pour Dieu 
et en o&uvre de charite,*' is a usual formula. The King in 
council is the active government, as regards the petitions ; to 
him belongs the judicial power, the granting of new legal 
remedies, the decision of the cases, or their reference to this 
court or that. In its dealings with the royal government, 
even the assembly of the prelates and barons in this depart- 
ment appears only as an extended council. The final publica- 
tion of the resolutions was the province of the council ; the 
memoranda of the proceedings were, like other records of 
the central government, kept by the clerks of the Chancellor. 

But the whole of the Middle Ages is a practical refutation 
of the theory of an executive poweriw abstracto. The motions 
of the commoners and the petitions which they recommended, 
gain with each ensuing generation a stronger stress, which 
metamorphosed their right of praying into a virtual right of 
co-resolution. In the background of this increasing power 

(2*) The basis of a long chain of instance, sixty-nine petitions were pre- 

petitions is formed bj Magna Gharta sented by the communitates, fourteen 

and its execntory statutes, which like by the clergy, nine by the city of 

a written constitutional document, be- London, etc. A petition granted formed 

come the basis of definite demands a precedent, strengthening each sub- 

opon the administration of the realm, sequent one. In the most important 

The monarchy acknowledges the obli- cases redress is made by a new statute, 

gation of carrying out Magna Gharta, which by its exact phraseology waa 

which had been so frequently repeated, intended to render the recurrence of 

and that not in the way of royal favour, the same abuse impossible. A good 

hui ex debUo juttitix. Of course doubts instance occurred in 20 Edward III., 

as to the interpretation of those clauses, when the complaint touching the oom- 

with which the council defended with missions of array issuing from the 

great consistency the necessary rights Chancery, and that the King employed 

ofthe State against extravagant claims, the county militia in foreign wars 

continually arose. The number of peti- without the consent of Parliament, 

tioQB gradually increased in a consider- was followed by the stat. 25 Edward 

able degree. In 1 Bichard II., for III. stat. 5, c. 8. 
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there lay the importance of the county and borough property 
and the power of taxing it, the granting of taxes, the per- 
petual combination of "complaints and contributions," — a 
situation in which it did not very often fail '^that a bill was 
passed in such suitable company." (2^) 

The Commons first of all demand to be informed of the 
petitions that flowed in from the most various sources. As 
early as 3 Edward II. we meet with "receivers of petitions" 
also in the Commons. After the manner of the Magnum 
Concilium, in 12 Edward III., there was also conceded them a 
share in the appointment of the reporters, although they have 
no right of decision and no participation in the resolutions 
of the great council. Their altered position became also 
gradually apparent in the phraseology of the time. The 
" humbles pauvres communes " are called under Bichard II. 
" the right wise, right honourable, worthy and discreet Com- 
mons." The petitioners outside the House now also address 
their requests to the right honourable House of Commons 
itself. The custom of presenting private petitions immediately 



(2*») The actual compelling power, 
which gives effect to the motions, is 
the right to grant taxes. So soon as 
the Commons feel their co-ordination 
in the granting of the taxes, they follow 
the example of the barons in attaching 
conditions to the subsidies. As early 
as 2 Edward II., a twenty-fifth was 
granted under the condition that the 
King should redress eight grievances 
which were laid before liim, which he 

E remised to do. In 18 Edward III. we 
nd similar conditions made, which 
were frequently repeated in the course 
of this long reign. In 22 Edward III. 
three-fifteenths were granted under 
the condition that for the future no 
tallagiuniy or compulsory loan, or any 
other impost should be levied by the 
King's council without the grant and 
consent of the Commons in Parliament 
assembled, and that this should be 
guaranteed by statute. Still bolder 
towards a regency, in 2 Richard II., 
they grant supplies under the condition 
that the King be pleased to declare in 
what way the great sums which had 
been granted for the war had been 



expended. The answer ran, that thei« 
had never as yet been any account 
rendered of subsidies, but that the 
demand should be acceded to, without 
establishing any precedent for the 
future (Parry, 140). Shortly after- 
wards, the Lower House received 
notice that the officers of the Exche- 
quer were ready to present their ac- 
counts. At the request of the Commons 
nine commissioners were appointed to 
examine into the condition of the 
revenue, and the disposal of the per- 
sonal property of the deceased King. 
In 3 Richard II. they grant a subsidy 
with the request to the Eling, that he 
may be pleased not to convene another 
Parliament to tax his poor Commons 
until one year after date C*Parl. 
History," i. 357). With regard to the 
presentation of accounts, Henry IV. 
had, in 1406, again returned the proud 
answer: "Kings do not present ac- 
counts." But in the very next year 
a presentation of accounts is made to 
the Lower House, and the victory thus 
won was never again formally called 
in question. 
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to the Lower House, with the desire that the House be pleased 
to exert its influence with the King, occurs for the first time 
under Henry IV. Such petitions are now directed some- 
times to the King, sometimes to the King in council, some- 
times to the King, Lords, and Commons, sometimes to the 
Lords and Commons, and sometimes to the Commons alone, 
with the request to use their good offices with the King ^nd 
the council. The answer to the complaints was generally 
made known at the close of the proceedings, that is, after 
the votes of money supplies. The attempts to reverse this 
were at first frustrated, but finally allowed to prevail in cases 
of pecuniary distress. The right of being informed as to 
the employment of the moneys previously voted appeared at 
an early period almost inseparable from votes of money. A 
claim of this description is met with for the first time at the 
commencement of Bichard II.'s reign ; it was at once granted, 
saving all precedents for the future, and was repeated in 
critical times, without, however, leading to a system of 
periodical presentation of accounts. (2®) 

After the growing influence of the Commons had begun to 
m^ke itself felt, their advice was frequently asked in the 
general affairs of the country on the initiative of the Goverii- 

(2*) The order in which subsidies public expenditure, and to make the 
and grievances were to be taken be- granting of fresh subsidies dependent 
came early a contested point. The upon the redress of certain national 
council, in proportion to the urgency grievances, was established by many 
of the grievances and pecuniary needs, precedents (Hallam, iii. 84). The dis- 
from time to time accedes to the de- pute as to the antecedent redress of 
mand made upon it to answer the the grievance was in practice settled 
complaints before taking the vote of thus, that the grant of money was as 
supplies. But acts of grace on the far as possible put off until the last day 
part of the Crown are never to be made of the session. The custom of giving 
dependent upon such conditions (5 a general name to the grants made for 
Bichard II.; Parry, 145). Amidst the definite purposes dates from the reign 
manifold pressures of Henry the of Richard 11. and Henry IV. The 
Fourth's reign, and in the further larger grants were as a rule described 
conne of the house of Lancaster, the " for the defence of the realm " ; ton- 
right of the Commons to make con- nage and poundage, ** for the protection 
ditions for the employment of the sub- of the coast ; *' the remains of the old 
aidi^ to demand the presentation of Crown lands were reserved for tlie ex- 
aooounts in cases of a particular kind penditure of the household ; a portion 
and to summon the officials charged of the poundage and of the subsidy 
with such presentation, to recommend upon wool for the defence of Calais 
retrenchment in certain branches of the (Stubbs, iii. 264). 
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ment itself. This course often meets with resistance on the 
part of the Commons, who foresee a grant of money as the 
consequence of their advice. In 28 Edward III. they declare, 
with reference to a treaty of peace laid before them, that 
" what was pleasing to the King and the Grantz, would be 
also agreeable to them." In 43 Edward III., however, they 
resolve, together with the Lords, that the King may with 
right and good conscience again adopt the title of King of 
France ; at the same time the renewal of the war was voted, 
and a subsidy granted. It was consequently declared, after 
such reference, " that the war had been undertaken with the 
general consent of all Lords and Commons of the kingdom 
in various parliaments/' from which the central government 
did not fail to draw far-reaching deductions. In 7 Eichard 11. 
the Commons refuse to declare either for war or peace, but 
assert after much urging that they were more for peace (Pari. 
Hist. i. 380). The immediate interference of the Commons 
with the appointment of the royal ministers, on the other 
hand, and an immediate direction of the proceedings of the 
government in the council, is only met with as an expression 
of revolutionary feelings, and always under the guidance of 
the parties in the House of Lords. In 6 Edward II. they 
make common cause with the Lords to secure the somewhat 
violent appointment of the " ordainers " as a regency-council ; 
just as in later times they did when a reaction had taken 
place to obtain their dismissal. In 15 Edward HI. an ex- 
travagant petition was presented, the aim of which was the 
appointment of the justices and ministers in Parliament, and 
which was in the main acceded to, though under protest of 
the royal council. Meanwhile by proclamation to the sheriffs, 
the King, after the close of Parliament, declared the statute 
that had thus been passed to have been wrung from him 
against his will, and accordingly null and void, and two years 
later Parliament agreed to its formal repeal. At the close 
of the reign of Edward III. and on Bichard the Second's 
accession, the Commons were incited by the personal in- 
capacity of the King to govern, and by those members of 
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the royal family who were nearest the throne, to actions 
which exceeded their competence. Under Henry IV. it is 
the usurpation of the throne which, combined with the speedy 
unpopularity of the King, produced encroachments ; in 5 
Henry IV. motions for the removal of certain persons from 
court; in 7 Henry IV. motions approving the appointment 
of certain persons of the royal council, and in consideration 
thereof granting *i3ubsidies ; in 8 Henry IV. thirty-one articles 
which positively force the council upon the King. But all 
such encroachments were neutralized under the same reign. 
Somewhat different was the co-operation of the Commons in 
the functions of regency during the minority or lunacy of a 
king, which, owing to the want of an established regency- 
statute, devolved principally upon the Magnum Concilium^ 
together with a certain co-operation of the Commons, depen- 
dent upon power, influence, and party feeUng, as well as 
upon the temporary state of affairs at court. For instance, 
in 50 Edward IH. the Commons recommend that the royal 
council be increased in order to be permanently near the 
person of the King, who was in his dotage ; which was with 
certain provisoes agreed to. On the accession of the minor, 
Bichard II., the Speaker moved that eight persons be appointed 
permanent counsellors of the King; then, later, that the 
Chancellor, the Treasurer, the great oflScers and counsellors 
be appointed by the Parliament. We may also regard as 
special cases the proceedings on the accession of Henry VI. » 
and on the later regency of the Duke of York. Apart from 
cases of a personal incapacity to govern, an immediate in- 
fluence of the Commons upon the members and the procedure 
of the supreme government always worked badly, and was 
discarded after a short time. 

On the other hand the application of the right of motion 
to the impeachment of executive officers of the royal council 
was significant. The Norman administrative law had made 
the prosecution of crimes, as being a part of the maintenance 
of the peace, a common duty, and thus formed a communal 
right of indictment. As the communitus of the county brings 

VOL. n. 
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its official presentments as public indictments, as after 
Edward III. the grand inquest became even the regular in- 
strument of indictment, so the CGmmunitates united in Parlia- 
ment could not with consistency be denied the right of 
accusation. As eommwnitas regni they begin to make use of 
this right for the first time in 51 Edward in. (1376), in the 
manner of a presentment by the county jury. Under Richard 
II. the accusations became numerous. The power of such an 
accuser and the high position of such an accused person natur- 
ally rendered these cases the subjects of the highest reserved 
jurisdiction; accordingly they are addressed to the King in the 
great council, and thus begins the system of impeachments 
by the Lower House before the Upper House. (2^) Proceed- 
ing as it did from high quarters, the right of impeachment 
was, like the right of petitioning, certainly dependent upon 
the actual balance of power, and was accordingly fluctuating. 



(2^) The right of impeachment beginB 
in 51 Edward III., in a time of great 
administrative abuses under a King in 
his dotage. The great political trials 
begin as early as Richard II. In 7 
Bichard 11. the Commons petition 
against the Bishop of Norwich and 
others, who are made defendants. In 
10 Richard II. they determine on the 
impeachment of the Lord Chancellor, 
the Earl of Suffolk, who was arrested 
and afterwards condemned. Shortly 
afterwards the accusation of the iudges 
takes place, which ends with the 
sentence of death wliich has been 
I already mentioned. In 21 Richard II. 
after a re-action has ensued, they im- 
peach the Archbishop of Canterbury, 
who was condemned to banishment for 
high treason. Other lords were put on 
their trial by the Lords Appellant 
and were condemned. At first there 
alternately appeared also an appeal 
(private accusation), with proof by duel 
or witnesses, but this was expressly 
abolished by Henry IV. The accusa- 
tion by the' Lower House in a body, 
after ihe fashion of a presentment of 
the county jury, is apparently the rula 
The ensuing reigns of Henry lY. and V., 
however, give Parliament no cause to 
put minifiters on their trial ; Henry IV. 



rather gave way with comparative ease 
to the urgent complaints, by frequently 
changing his ministers. But under 
Henry YL the accusations are renewed, 
beginning in Suffolk's case in the form 
recognized by the legislature, t.6. by a 
" bill of attainder," which overrides the 
customary forms of the judicial proce- 
dure. A participation of the Commons 
in the judicial business of the council 
and the great council was not as yet 
gained. In the tumultuous proceed- 
ings accompanying the deposition of 
Richard U., the Commons, as members 
of the selected commission, co-operated 
and assented. In 1 Henir Iv. they 
expressly move that they do not wish, 
to DC regarded as parties to the sentence 
which condemned Richard to life-long 
imprisonment, ^*as such sentences be- 
long exclusively to the King and the 
lords." The answer ran that the Com- 
mons were petitioners and movers, but 
that the King and the lords had ever 
had and should have the right of giving 
judgment in Parliament ; with the re- 
servation that in the statutes that were 
to be passed, or in grants and subsidies, 
or in grants for the common advantage 
of the realm, the King wished to have 
their advice and consent 
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But the advance showed itself most persistent in the 
transition of the right of petition into a participation in the 
legislation. 

III. t!r|^ parttctpatton of tide commoners in legislation pro- 
ceeded from the development of their right of petition. In 
the cases in which a national grievance could not be redressed 
by the existing law, and in which accordingly a new ordinance 
was needed for such redress, the ordinance as a constitutional 
measure proceeded from the King in council, in more impor- 
tant cases (after Edward I.) with the consent of the prelates 
and barons in the great council. A consent of the commoners 
was not yet spoken of; but the petition itself involvedjihe 
consent of the Commons, and therewith also their previous 
sanctioa.to. the, statutft that was to be passed. The growing 
authority of the Commons gradually gives such a value to 
this virtual consent, that their actual consent begins to be 
formally mentioned, as was- done on one occasion in the last 
yeat of the reign of Edward I., and several times under 
Edward II. These proceedings are repeated, as in the assem- 
blies of notables under Henry II. and III. The mention of 
the consent, which is at first only made use of as suitable, 
becomes gradually a claim within a certain range, which is 
ever becoming wider. The turning point in this situation is 
the long and financially embarrassed reign of Edward III., 
in which there was, from year to year, the continual necessity 
to summon complete Parliaments, in all not less than seventy 
times. The Commons, who, until then, had been only occa- 
sionally mentioned in connection with parliamentary statutes, 
are from this time seldom omitted — nay, their assistance be- 
came more and more frequently mentioned in the preamble 
to the statutes. The usual style now distinguishes motion 
and consent ; the King issues decrees on* motion of the Com- 
mons with the sanction of the lords and prelates. The rolls 
of Parliament prove that in reality the more important 
statutes emanated from them. From such an initiative to 
a right of consent there was now only one step. Edward III., 
embarrassed for money, and anxious to gain a counterpoise 
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to the great barons, saw himself at the close of his reign 
forced to a concession couched in general terms. An express 
recognition of the right follows in 6 Eichard II. 

After 1884 no more special summonses were issued, but 
only general ones for universal national affairs ; and there 
now begins (as in the Lords) the usual dating back of the 
pretensions of the estates. In a petition of 2 Henry V. the 
Commons declare it to be the " liberty of the Commons that 
no statute be passed without their consent ; that they have 
ever been consenting parties as well as petitioners, and 
accordingly request that for the future nothing be added to 
or taken away from their petitions." In answer to this, the 
King assented that they should for the future in no £ase be 
bound without their consent (Eot. Pari. 2, Hen. V.). As after 
Edward II. the dominant influence of the Lords became dis- 
cernible in the use of the French language in the statutes, so 
after 5 Henry IV. instances of the use of the English tongue 
begin to be apparent as symptoms of the growing influence 
of the Commons. As early as the Parliament of 1362 the 
use of the English language had been introduced in ofScial 
transactions. The Parliament of 1365 opened with a speech 
in English, and was probably also dismissed by Edward III. 
in English (Stubbs, iii. 478). From the time of Henry VI. it 
was the custom to bring in the motions at once in the form 
of a bill. From Henry VII. the right of the Commons to 
assent was expressed in precisely the same manner as that 
of the Lords. The preamble of the parliamentary statutes 
as it stands at present has, however, been only framed since 
the time of Queen Mary. (3*) 

(8') The participation of the Com- statute of Oarlisle contained for the 

mens in legislation became matured first time the following: **J9omtntfsl26z 

in the course of about two generations. po9t delibaracionem pUnariam et trac- 

There is no doubt that under Edward UUum cum Comitibus^ Baronibutf pro- 

I. only a deliberative voice of the com- ceribtu et aliis nobilibtu ae eommuni- 

moners was intended. This was ex- tatibus regni $ui, hahitum in prtemuaiB, 

pressed in the form of their summons : de consensu eorum unanimi et concordi 

*•* Ad faciendum quod de communi eon- ordinavit et gtatuit,** etc. But this 

cUio ordinabitur" (in 26 Edw. I., 28 assent was probably only mentioned 

Kdw. I., 7 Edw. IL, and for some time in the sense in which in the earliest 

afterwards). In 35 Edward I. the Norman period an assent of the bishops 

Digitized by VjOOQIC 



Origin of the Lower House. 



21 



Hand in hand with the acknowledged right of the Com- 
mons to assent, there became developed under the long reign 
of Edward III. the legal conception by which the decrees 
promulgated with the assent of the estates exercise a force 
of a stronger and more permanent kind, so that what had 
been ordained by the King with the consent of the Lords 
and Commons, could not be altered without the consent of 
all parties. It is the legal logic of the German law, which 
here again comes into play. If the ju8 terras can only be 
altered by ordinance consensu meliorum terrm, the common 
law, altered with this consent, becomes itself again jus teme, 
which can only be altered consensu meliorum terras; that is 
now, only with the consent of the Commons. The binding 
force of the royal right of ordaining is upheld in principle, 
but the appUcation is limited with respect to repealing former 
statuta. Such an obligation of the King to respect the 
permanent and fundamental laws of the realm, even though 
in opposition to his momentary wishes, had been already 



and prelates hatl been spoken of, as a 
oonstituent of moral authority for the 
land. To the constitutional validity 
the a»ten»us was just as little essential 
as was the unanimity in the resolution 
which has been mentioned. Numerous 
events of Edward II. 's reign prove that 
the council of the prelates and borons 
was still alone regarded as '' the legis- 
lative assembly." Since 5 Edward IL, 
indeed, the magnates had thrust the 
participation of the Commons, except 
in the province of the grant of sub- 
sidies, comparatively into tiie back- 
ground. With the reaction, which 
arose in 15 Edward IL, and ended 
with the execution of the Earl of Lan- 
caster, an oniinance was issued in Par- 
liament, which rejected the exclusive 
pretensions of the barons, and looked 
like a concession of a share in the 
legislation, but which in this connec- 
tion did not as yet contain such : 
^ Revocaiio novarum ordinationum anno 
1223 ; Us choses, qui Berount a eftMir, 
toient treieet accord^es ei establies en 
parlamenU par noire 8r. le Boi et par 
i'€U$tnt det PrekUs, Countes et Barouns 
et la eommunalU du rtnalme,** The 
point of this declaration was directed 



against the exclusive pretensions of 
the magnates ; the King is the legis- 
lative authority with tne consent of 
the rest, but not the Lords as such, as 
had been the case for a series of years, 
against the will of the King (Rep. i. 
282, 288). But the declaration is sig- 
nificant in so far as it is the first express 
rt'COgnitionofParliamentasalegisiativo 
assembly. Although it admitted as yet 
no rule as to the matters in which the 
consent of the great legislative assem- 
bly was necessary, yet indirectlv it 
lays emphasis upon the fact that where 
a cousent to royal ordinances was to 
be given, the Assens of the Commons 
who have been convened, must be as 
essential as the assent of the lords. 
Under Richard II. appears shortly tho 
^ assent of the prelates, lords, and , 
commons." Under Henry IV. and V., 
in addition to the assent of the prelates 
and barons, the prayer of the Commons 
is again spuken of. But under Henry 
V. we meet again with the "ounsent" 
of the Commons. In 11 Henry VI. 
the exprebsion '* by the authority of 
Parliament " first ocours Ctitubbs, iii. 
465). 
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expressed by Edward the Second's coronation oath. With its 
more consistent enforcement the strongly conservative feature 
of the parliamentary constitution came into action, which 
allowed the royal legislative power to remain intact in its 
former dignity, but rendered changes in the existing law 
dependent on conditions of consent which had to be complied 
with, in the absence of which a mere expression of the 
royal will was not to be regarded as law. This is so much 
in harmony with the permanent character of the State, that 
throughout all the vicissitudes of centuries it remained the 
leading idea. (3^) 

Upon this basis there now becomes fixed a distinction 
between the notion of statute and ordinance, in the phraseology 
of the laws, of the courts, and of the science of jurisprudence. 



(8^) The difference between etatnte 
and ordinance depends now purely upon 
the consent of the three estates. If the 
Introduction to the Official GoUection 
of Statutes, vol. i. p. 32, says that the 
distinction between 8tatuta and Ordi- 
nances has never been sufficiently ex- 
plained in principle, this is owinfc to 
the fact that the itatuta Vetera have a 
repealing force even without the con- 
sent of the three estates. The Anglo- 
Norman monarchy had formally wiped 
out the difference in the same way as 
the period of absolutism in Germany. 
But in the main point the precedents 
of this periorl admit of no aoubt. In 
14 Edward III. a commission of justices, 
I relatt 8, barons, twelve knights of the 
shire, and six burgess-deputies was ap- 
pointed to hold daily sittings, to decide 
on the points and clauses in the statutes, 
** que eont perpetueUt'* and such " que 
non sont mye perpetuels" The revoca- 
bility or irrevocaoility thus formed the 
essential mark. In 15 Edward III. 
grarUz et eommune$ petitioned, that 
petitions which had been granted in 
jfointz a durer (in permanent matters) 
should be granted by statute,aud others 
by charter or patent (Rot. Pari., ii. 1 13, 
132). In 28 Edward III. they approve 
an ordinance that had been issued, 
and wish it to be raised to a perma- 
nent statute, whereupon it was entered 
as such upon tlie statute roll. In 87 



Edward III. the King inquired of both 
Houses whether they wished the reso- 
lutions that had been framed to be pro- 
mulgated in the way of an ordinance 
or of a statute. They replied : In the 
way of ordinance, ^ in order that they 
might be amended at their pleasure." 
In 5l Edward III. a petition involv- 
ing a principle is presented — that the 
statutes which had been made in Par- 
liament should not be annulled, but 
with the common consent in Parlia- 
ment. Answer, '* That they could not 
be otherwise repealed." And farther, 
a petition follows on this, to the effect 
that no statute or ordinance shaU be 
granted on petition of the clergy, but 
with the consent of the Commons. The 
reply was, " Soil ee$te matir dedar€ en 
eapeciaV (Parry, 187). In 1 Henry VI. 
the Clerk of Parliament was ordered to 
show certain resolutions to the justices 
of the two courts, tiiat they should take 
cognizance of such as were statutes of 
the realm, and should duly transcribe 
such (upon the statute-roll) for the 
later cognizance of the Lords, and for 
publication. The copies of the other 
Acts concerning the administration of 
the lords of the counuil and of the 
realm, were to be sent to the derk of 
the council, recorded in writing, and 
registered in the chancery in accord- 
ance with custom (Nicolas, iiL p. 6). 
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From the time when Henry II. and III. had issued important 
royal ordinances with the consent of the assembly of notables, 
the more solemn statutory enactments had begun to be dis- 
tinguished from the simple royal decrees as '' assizes." The 
laws of this time are agreements of the King with all three 
estates of the realm— prelates, barons, and commons ; statutes 
in the sense of laws by mutual accord in the form of par- 
liamentary enactments. With 1 Edward III. English juris- 
prudence begins the so-called statuta nova, the co-operation 
of the three estates becoming from this time more regular. 
These are cited as parliamentary enactments with con- 
tinuous ca/pita. The older ordinances of equal validity issued 
since Magna Charta (statuta vetera) were applied as laws, 
without inquiring further into the character of the legislating 
authority. 

Connected herewith is the commencement of the framing 
of the statutes. Under the system of personal government, 
single decisions, temporary administrative measures, and per- 
manent ordinances were all confused together. Frequently 
petitions that had been granted lay inoperative for years 
before the enactments affecting the same were carried out or 
puSlished. As a rule, at the close of the parliamentary sit- 
tings, the council sorted the confused mass of resolutions, and 
provided for their being duly carried out. It was specially 
the business of the justices to select such enactments as, being 
of a permanent nature, should be entered upon the '' roll of 
the statutes " for the cognizance of the courts. But after the 
right of the estates to participate in the framing of enact- 
ments had become established, they further demanded to par- 
ticipate in this selection. In the Parliament of 14 Edward III. 
a number of prelates, barons, and counsellors were appointed, 
together with twelve knights and six burgesses, to formulate 
such petitions and decrees, and to direct the drafting of such 
as were suitable for permanent statutes (cf. 15 Edward III. 
c. 7). (8^) 

(3<^) The formal framing of the sta^ stitutionf upon the continual oouncU. 
tateB still deyol ves, by virtue of the oon- The actual MLtUa were down to Henry 
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More than once the King himself, after this time, inquired 
of the Commons whether certain grants should be carried 
out by way of "statute" or of "ordinance," to which they 
replied, that the latter method was preferable, because the 
requisite alterations could then be more easily made. Hence, 
in parUamentary phraseology, a distinction arose between two 
classes of statutory acts : 

(i.) Ordinances and proclamations, that is, decrees which 
were issued by the King in the old manner on his own 
authority; as a rule with the advice of the council, and 
sometimes also with that of the great council. 

(ii.) Statutes, which having been agreed upon in the new 
manner with the three estates, were, as being permttnent 
enactments of the realm, entered upon the statute-roll and 
published. 

In the current business certainly the old confusion con- 
tinues. Single decisions and resolutions touching adminis- 
trative measures, motions, petitions, proposals for grants of 
royal favour, creation of peers, etc., were confusedly entered 
upon the parliamentary roll, often with mention made of the 
assent of the House, without being on that account enforce- 
able as laws, or being published as such. They were rather 
rendered executory by means of charters, patents, and adminis- 
trative decrees, or were not enforced or were modified, so that 
the special character of the enactment was frequently not 
perceived until later appeals from it were made. In Uke 
manner, also, in their legal effect the co-ordinate position 
of the ordinances remains intact. Boyal charters and ordin- 

the Sixth's reign only issued by the King found himself in a position to 

justices after the dose of the sittings, either accept or reject them without 

yet with the proviso that no new addi- further clauses, wmch gradually be- 

tion should be made to them, which was came the rule in the course of Henry 

on motion ofthe Commons in 2 Henry v. the Sixth's reign (Hallam, ilL 92). 

ag^in expressly guaranteed. But the Private petitions also, which were in- 

question of the framing diminish td troduced through the medium of the 

in importance under Henry YI., after GommoDS, often passed into the form 

the Commons began to introduce their of statutes, through the consent of the 

legislative motions in the form of bills Lords and the King, and formed from 

(as petitio formam actus in ae oon- this time forth "private bills," which 

iineru). When these had passed muto/u under Henry V. and YI. already fill 

mytandis through both Houses, the a portion of the parliamentary rolls. 
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ances binding upon the magisterial departments exist side 
by side with the statutes. The civic rights, the municipal 
summonses to Parliament, and the later charters of incor- 
poration conferred upon towns are further instances of the 
continued existence of this decreeing power, which, with regard 
to its derogatory power, is only restricted by the principle 
that what has been agreed to by statutes passed by the three 
estates of the realm can no longer be repealed by simple 
ordinances. The overstepping of these limits was in aggra- 
vated cases to be punished by the right of impeachment 
residing in the parliaments. 

IV. This development of the rights of the Commons 
led of itself tacitly to a bfbteton of H^t foj^ok ^atltament into 
tteo l^ouses. 

This was primarily a consequence of the position towards 
the Grown and of the long-standing ascendency that the 
House of Lords had attained, at a time when the Commons 
were only associated with it to a very modest extent. Eesolu- 
tions touching war and peace and international treaties, the 
direction or command of the armed forces on sea and land, 
the right of direct or indirect taxation, the judicial and police 
power, offices, charters, franchises, and liberties, as well as 
every magisterial authority, were all centred in the Crown : 
" omnis libertas Regia est et ad coronam pertimt " (Pari. Writs, 
i. p. 883). To this royaj* right the parliamentary right of 
the magnates to participate had been added. The Grown was 
obliged to rely upon 'their willing and energetic co-operation 
in all matters for which the traditional and fixed revenues of 
the Grown, or its ordaining power under the clauses of Magna 
Charta, no longer sufficed. The great council became accord- 
ingly intimately bound up as a co-factor with the central 
government in all its powers, acting — 

1. As the supreme court of the realm. 

2. As a lax-granting assembly. 

8. As the highest deliberative assembly in the realm. 

4. As a legislative assembly. 

In the first division of these functions, elected deputies 
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could not, according to the traditional judicial constitution, 
take any part. 

On the other hand, their right of granting taxes was bound 
up and intimately corresponded with that of the prelates and 
barons, and became even predominant in the course of this 
period. 

On that very account their participation in deliberations con- 
cerning petitions and statutes became more and more essential, 
as also in certain cases a co-right of resolution touching the 
business of the supreme administration of the realm. 

The limits which the participation of several hundred elected 
and changing deputies in the business of State could really 
attain had to be learnt gradually by experience. In spite of 
the comparative equality of their legal basis, the two great 
elements of Parliament were not fitted for voting according 
to heads and majorities, a proceeding which was certainly not 
contemplated when the commoners were first convened. Even 
when a vote was taken on the subsidies, persons who paid 
taxes in respect of their own demesnes could not be placed 
upon the same footing with those who recorded their vote as 
representatives of a county or a municipality. Such a con- 
fusion of the tax-paying assembly was manifestly against the 
interests of both parties. There arose further a division in 
the formal conduct of business, owing to the fact that the 
Commons in the first generations were only regularly con- 
vened ^' ad faciendum quod de. communi concilio ordinabitur.^' 
After they had made their appearance, in whatever form 
they might be received, the lords and prelates retired to the 
council chamber and left the commons alone together. (4*^) 

(4*) The division of Parliament into ment with a pnrely deliberative oha^ 

two houses primarily arose from the racter. So soon as the King had, at 

fact that the council of the prelates the commencement of Parliament, re- 

and barons had, two generations before, oeived the whole of the members 

attained constitutional rights by pre- either personally or by his oommis- 

otidents, whilst the commoners had sioner, a division took place, ipso factor 

now first to acquire such rights for in that the Magnum Concilium with- 

themselvcs. The writ of summons ** ad drew for deliberation, and the com- 

faciendum, quod de communi concilio OT' mons remained alone to wait for the 

dindbitur*' expresses definitely enough issue of the previous resolutions, which 

this position of an extraordinary ele- were then oummunioated to them for 
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Bat those remaining behind found themselves, after'the- 
close of a generation, already united in the feeling of their 
corporate unity. In exercise of the right of granting taxes, 
the representatives of the shires began to regard themselves 
as the indispensable complement of the baronage, and as 
the resnlt of that summons of the lesser barons, which was 
required by Art. 14 of Magna Charta. Hence they refuse 
to deliberate on taxation in any other manner than in their 
collective capacity. The municipal plenipotentiaries follow 
the same example, and also do not enter individually, but 
only in a body, upon the deliberation of taxation. Again, 
the urgent and common tax interest brings together the 
knights of the shire and the burgesses. The gentz de la com- 
mune, who had been left behind by the great Council, were 
obliged to regard themselves as a second corptis, in which the 
precedence was conceded to the knights of the shire. The 
right of granting taxes, which had been formally conceded 
in 26 Edward I., and which was to reside in the tota com- 
muniias, as well as in the prelates and barons, in Uke manner 
led to the elected representatives regarding themselves as a 
communitas, and desiring to be treated and being treated as 
such. As early as 8 Edward III. we find a deliberative 
meeting at which the knights of the shire and the gentz de 
la commune come together and return a common answer. In 
13 Edward III. the gentz qui sount cy a Parlement pour la 
commune give a special answer and one at variance with that 
of the great council. In 26 Edward III. a deliberation of the 
Commons in the chapter house is spoken of ; and from that 
time the assemblies of both parties are manifestly held in 
different places. Both bodies transact business separately 
with each other and with the King. In 67 Edward III. the 

the expression of their opinion or the ir the proper Parliament In 3 Edward 

assent This is the external condition II., for example, enactments in ** full 

of things which still continues through Parliament " are spoken of, although 

the century of the three Edwards. In no deputies were summoned to it at 

.S3 Edward I. the representatives of all. In 4 Edward II. a ** full Parlia- 

the communm were dismissed at the ment" is spoken of, after the repre- 

dose of the principal proceedings ; the sentatives of the shires and towns had 

prelates, barons, justices, and others been dismissed (Peers' Beport, 1. 267). 
were to remain behind and stiU form 
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first Speaker of the GommoiiB is mentioned, who deliyers 
the general declarations of the House. Under Bichard II. 
they exist as a corporate body; and on his deposition are 
an acknowledged limb of the estates of the realm as then 
established. (4^) 

After the usurpation of the house of Lancaster the throne 
was no longer founded upon the right of birth alone, but upon 
the recognition of Parliament. Hence there comes a time of 



(4*^) This institution was brought 
about by the series of precedents under 
Edward III. In 6 Edward III. it was 
laid down that the clergy deliberates 
for itself, the earls, barons, and other 
grantz for themselves. The ordinances 
which had been proposed (for the main- 
tenance of the peace) were approved 
by the King, the prelates, earls, barons, 
and other grantz^ and by the knights el 
gentz du eommun. But thereupon the 
Commons and the clergy are dismissed ; 
the prelates, earls, barons, and gentz du 
eonceil du Rot remain behind, as the 
King requires their advice on impor- 
tant matters (Peers' Report, L 304). In 
the following Parliament, 6 Edward III., 
the prelates deliberate alone; the earls, 
barons et autrea grauntz alone ; and the 
knights of the shire alone. Then the 
money grant is taken ; prelates, earls, 
barons et autrea grauntz^ and then the 
knights of the shire et tots la eoe (Re- 
port, App., iv. 411). In 13 Edward III. 
it was resolved by all auxi dier cut 
grantz come at peiitz^ that the King 
was to be supported by a large grant. 
The commons (Lm gentz qui aouni cy a 
Parlement pur la commune), however, 
desire first of all to deliberate with the 
eommunUates of their counties, as the 
question was one of a large grant (Re- 
port, iv. 501). In 17 Edward III. pre- 
lates, lords and commons first meet 
together in the Ghambre de Peynte; 
on the following day the prelates and 
the grantz assemble for deliberation in 
the Ghambre Blanche. The knights 
and Gommons ** attend upon the pre- 
lates and lords " and '* give their reply 
by William Trussel" (Parry, 114). In 
25 Edward III. the King assembles 
the grantz in the Ghambre de Peynte, 
and the chief justice explains the rea- 
son of the summons. On the foUowing 



day the Commons also appear, and the 
chief justice, ** on the opening of Par- 
liament," directs his address particu- 
larly to the Commons. To shorten the 
period of their labours, he proposes 
that they shall choose twenty-four or 
thirty from among their number to go 
to the King in the Ghambre de Peynte, 
and that the King be pleased to send 
some of the grantz to them to confer 
with those who had been thus chosen, 
whilst the rest should assemble in the 
Chapter House, Westminster. The 
C!ommons refuse this proposal, and, on 
the contrary, appear in oorpore before 
the Prince and the other grantz on the 
following day. From this time open- 
ing speeches before the whole as- 
sembly occur more frequently; in 36 
Edward III. for the first time in the 
English language (Report, L 327). In 
39 Edward I. the Commons remain 
behind after the opening in the Gham- 
bre de Peynte ; the King retires with 
the prelates and the lords to the 
Ghambre Blanche, and declares to 
them specially what had been previously 
uttered in a general address to them 
and the Commons. The Gommons 
were then again admitted and specially 
informed on the same subject, and their 
counsel requested ( Parry, 129). In 50 
Edward III. the Gommons retire to 
their '* accustomed place,'* the Chapter 
house (Parry, 134, 135). In 51 Ed- 
ward III. the first Speaker of the 
Commons is mentioned, *^ Sir Thomat 
Hungerfordf avail le paroies pour let 
Communes d^Engleterre" The Speaker 
makes general declarations in their 
name. Yet his title is still varied ; in 
1 Richard II. " Qui a Ui parole depar 
la Communite " ; in 1 Henry IV. •* i*ar- 
lour et Procuratour; in 9 Heury VI, 
** Parlour commutte."* 
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mataal recognition of the conditions which had arisen from 
these events, and hence also that of a clearer exposition of its 
fonctions, which finds expression in the Parliament of Glou- 
cester, 9 Henry IV. It was there demanded of the Commons 
that they should send twelve members to report on the ques- 
tions propounded and to give an answer. They protested 
against this on the ground that it was incompatible with their 
liberties, and accordingly the famous Declaration of Gloucester 
was issued (Rot. Pari., 9 Henry IV. p. 610). 

This declaration takes for granted the old position of Parlia- 
ment as a royal council. It follows that the King may be 
present in the great councU of his prelates and barons ; and 
this is tacitly reserved, except in the case of money grants, 
which, proceeding as they do from, the free will of Parliament, 
may not be hampered by the personal presence of the King ; 
and in this respect the Commons have now acquired a pre- 
cedence so that the Lords accede to the grant of the Commons 
and not vice versd. This constitution of the two Houses of 
Parliament, at length completed, is henceforward also con- 
spicuous in the style of the proceedings, as in 28 Henry VI., 
when the Chancellor prorogued the sitting "in the presence 
of the three estates of the realm." (4*) 

(4*) Evidently the long reign of Ed- venitates tA Communiiatea " of the 

ward m^ with its freqnent demands aboye-mentioDed counties, towns, and 

for snbeidies and its frequent parlia- '*the whole people of the kingdom, 

ments, had given the commons a sure legally constituted according to the 

feeUng of tneir independence (Peers* style, manner, and observance of the 

Report, L 335, 336). They had in realm '* (Report, i. 355). From Richard 

this half century advanced about as IL's deposition evidently dates the 

much as the prelates and barons in the idea of regarding the prelates as the 

half century under Henry III. In 5 first estate of the realm, the tem- 

Richard 11. an order of attendance was poral lords as the second estate of the 

issued for the whole Parliament In 2 realm, the deputies of the counties 

Henry IV. the procedure already moved and towns as the third estate, who in 

within the broad lines of the relation this form are the representatives of the 

now subsisting between the two Houses whole people (Report, i. 357). The 

(Report, L 305). In the stat. 7 altered character is shown also in the 

Henry lY., touching the devolution of longer duration of Parliament, which 

the crown upon the eldest son of in 8 Henry lY., with sundry proroga- 

Henry IV., the commons were described tions, lasts almost a whole year, to the 

aM Proeuratores H Attomati of all ooxm- great grievance of the country, by 

ties, towns, and of ** the whole people reason of the daily salaries that had to 

of the kingdom," and the enactment be paid, 
passed as having been passed **jper ZZnt- 
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The CommonB from the first claimed freedom of speech in 
Paxliament, as a matter of coarse ; that is, they were not to be 
responsible for their motions and debates to the servants of 
the Grown pro tempore. This was a natural result of their 
position as members of a supreme council of the Crown, when 
in private deliberation. When party passion in 20 Bichard U. 
had brought about Harley's condemnation in consequence of 
an obnoxious motion in the Lower House, his sentence was 
delayed on the motion of the prelates, and was shortly after- 
wards declared null and void, as incompatible with the usage 
of Parliament. (4*) 

y. Finally, from this process of formation arose also the 
active and passive tigj^ts of ekction dx(ti qfualificatfon (or ^ 
Hotoet f%Ott$(e. That these rights of election did not become 
the subject of legal declaration until after the lapse of a cen- 
tury, is explained by the fact that Edward I. issued the first 
summonses of his own personal choice, and that the Commons 
were at first only considered as deliberative estates, as well as 
by the fact that the concession of taking their consent to the 
taxes was only made later, and then intentionally in a vague 
form including the whole communitas. As, by custom of 
Parliament, the summons by royal writ was hitherto con- 
sidered sufScient to cause all the vassals of the Grown to 
be represented for the purpose of their money grants, it was 
consequently considered a prerogative appertaining to the 
King to decree by writ whether and how the counties and 
towns should be summoned so as to form supplementary 
tax-granting and deliberative assemblies. The character of 
the summons indeed changed very slowly. The determining 
of the bodies to be summoned, and of the active and passive 

(4^) Hallam writes appropriately on oomplaint oootin as to Thomas Youn;;, 

this point (iii. 102). ** No priyilege of who was confined in the Tower for a 

the Commons can be so fundamental speech made in the Lower House. This 

as liberty of speech. This is claimed incident, too, was disavowed in later 

at the opening of every Parliament by parliaments, and has been probably 

their speaker, and could never be in- omitted in HatseirsPreoedents, because 

fringed without shaking the ramparts it took place in the disorderly times of 

of the constitution." Once in the later the wars of the Roses that were then 

period of Henry the Sixth's reign, a beginning. 
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rights of election, runs parallel to the gradual formation 
of the hereditary estates of the realm ; and even after the 
bodies had become consolidated the prerogative of adding 
newly created boroughs still remains. 

In the summons of the counties this arbitrary character 
shows itself also in the varying number of the knights they 
were to send to Parliament. In 18 Edward I. the sheriffs 
were ordered to send two or three knights de dUcretUmbus, in 
which arrangement a voting according to majorities was 
evidently not as yet contemplated (Beport^ i. 197). But in 
consequence of the daily allowances to be paid, the smallest 
representative number of two became early the customary 
one. In 28 Edward I. *' three knights or others " were sum- 
moned to a discussion touching the carrying out of the 
provisions of Magna Gharta. In 29 Edward I. and 5 Edward 
n. the order was issued to send the same knights and the 
same burgesses that had been elected in the last Parliament. 
As a rule, however, on every prorogation new writs were 
deemed necessary, and when these new writs were issued, the 
number of those summoned often again varies from the pre- 
ceding one (Parry, 70). In 26 Edward III. the order was 
issued to send only one knight from each shire, because of the 
harvest. In 11 lUchard II. the sheriffs were commanded to 
send such loyally disposed knights as were "in debatis moder- 
nis magis indifferentes ; " the clause was, however, withdrawn 
as being "contra formam dectionia antiquittis imtaUe et contra 
Ubertatem dominorum et communitatum/* etc. (Pari. Hist., i. 
410). From that time the number of knights of the shire 
was definitely fixed at two, and in like manner the number 
of counties to be thus represented at thirty-seven. Chester 
and Durham were still excluded as being Counties Palatine. 
Lancaster retained its two deputies, as it had already exercised 
this right before its elevation to a County Palatine. In 15 
Edward II., on one occasion, twenty-four representatives were 
summoned for South Wales, and twenty-four for North Wales, 
but this summons was not repeated under the same reign, 
and was in later times only occasionally renewed. 
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For analogous reasons there was for a long time no mention 
of a legal limitation of the electoral body. When Edward I. 
summoned his faithful Commons for the first time, they were 
existing corporations who, according to law and custom, had 
certain military, legal, and police services to perform, and 
had to raise from among themselves certain taxes. It was 
accordingly understood that these bodies were summoned in 
the manner in which, in accordance with the constitution, 
they discharged their public business in their county court, 
to which the towns had originally to send representatives in 
the persons of twelve burgesses. The formal election of tbe 
/ municipal members took place in the county assembly, and 
the report as to the result of the election was included in the 
same document as that touching the election of the knights 
of the shire. The election in pleno comitatu included also the 
boroughs as outlying districts, just as, from time immemorial, 
had been the case in the Norman administration, where the 
burghs had been regarded as " special farms '' in the comitatus. 
Probably a deputation of the burgesses from the several cities 
either notified to the sheriff the election they had made, or 
they reported to him the election which had previously taken 
place in the municipal assembly. The latter course was 
probably the rule in towns with a comparatively organized 
municipal constitution (Stubbs, iii. 414). The voting in the 
county assembly was naturally regulated according to the suit 
of .court. The judicial system had certainly from time im- 
memorial been identical with the civil constitution. The 
deputing of two knights appeared as one of the many transac- 
tions which could be undertaken by the county assembly in 
the same manner as other business; of course "in jplmo 
comitatu de consilio et voluntate eorum de comitatu** as is 
expressed in a writ of 4 Henry IV. 

The county assembly of those times, however, when com- 
pared with that of the former period, appeared in a somewhat 
decayed state. The pladta coronse had been taken from it, 
and now followed another course. Suitors could still act in 
civil actions ; but the competition of the central courts and 
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the itinerant justices had- also encroached upon this jurisdic* 
tion in civil matters, and confined it to the less important 
cases. The periodical county courts were accordingly only 
occupied in general with taxation and military business, and 
with other matters of an administrative nature, and were 
therefore only poorly and irregularly attended ; the court was 
in fact a district assembly, at which, in accordance with other 
analogies, the knighthood had almost exclusively the power to 
dictate, and most matters were settled more by acclamation 
than by a formal vote. The really burdensome suit of court 
had meanwhile passed to the civil assizes, with their juries 
composed of knights and forty-shilling freeholders ; in criminal 
matters such suit had likewise passed to the assizes of the 
itinerant justices with their presentment and petty juries, 
formed out of the hundred* After the middle of the fourteenth 
century there were added to these the grand jury, for the 
most part composed of landed proprietors ; and the office of 
justice of the peace was occupied by almost the same class. 
The suitors, who were now summoned in the character of 
jurors, were, however, no longer summoned as such to attend 
the county court. Failing special instructions, the sheriff 
could give notice to all freeholders, and summon such as were 
bound, as suitors, to suit of court. He might only summon 
his special friends, or might give notice to no one in particular, 
so that the election took place in the presence of a few who 
were by chance present. ^' The subject is obscure, and the 
customs were probably various " CStubbs, iii. 406 note). 
However, this obscurity was unmistakably favourable to the 
influence of the sheriff and the smaller groups of the great 
landed proprietors. Complaints were made that the elections 
were often held by only a few magnates, and frequently by 
the sheriff at will ; sometimes, by reason of riotous proceed- 
ings, no election was made at all. 

Such an incongruous form of the electoral body might be 
disregarded, so long as the summons to Parliament appeared 
as a burdensome duty thrown upon the tax-payers. It was 
not until the rule of the house of Lancaster that the real 

VOL. n. D 
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situation of affairs attained its final settlement after still 
more important party struggles ; and at the same time 
appeared those statutes which were natural at such a junctm*e. 
By 7 Henry IV, c. 15 it was ordered that arbitrary and 
partial action by the sheriffs should cease, and that in the 
county court next held after receipt of the writ, the election 
act should be proclaimed in full court, and performed by all 
present, alike by those suitors who had been specially sum- 
moned, as by all the rest of the suitors who were present on 
the occasion. The sheriff was to draw up a document, to 
which should be affixed the seals of all who took part in the 
election proceedings. The document was then to be attached to 
the election writ, and sent into Chancery as the official return 
of the sheriff ; and the Crown was to be thus enabled, by exami- 
nation of the document, to ascertain what persons took part 
in the election. In the draft of the bill there was contained a 
further clause, which provided that in the writs addressed to 
the sheriffs there should be contained instructions for the 
making of a proclamation in all market towns to the place of 
election, before the day fixed for such election. But although 
sanctioned by the King, and resolved by the council, this clause 
was omitted from the statute itself — ^hardly by accident ! 

Shortly afterwards, certain provisions were made touching 
the settlement of election disputes. An Act of Parliament 
of the year 1410 (11 Henry IV, c. 1) gave the justices of 
assize the right of scrutinizing every return, fining the sheriffs 
deiOO for violation of the law, and declaring the daily allow- 
ances of such members as had been unduly elected, forfeited. 
A later statute, 6 Henry VI. c. 4, allowed the sheriff and the 
knight of the shire, on being accused, an appeal against the 
decision of the justices of assize. Touching the validity of 
the election itself, it appears that the King himself ''in 
council," or with the advice of the justices, finally decided 
the matter. A claim of the Lower House to exercise this right 
was only expressly raised in the year 1586, and even in 1604 
the question was acknowledged as a disputed one between the 
Lower House and Chancery. 
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Meanwhile the uncertainty and incongruity of the partici- 
pation in the county assembly had continued. As a matter 
of right all liberi tenentes who were, according to the old judi- 
cial system, summoned as suitors, even though only as supple- 
mentary suitors, were entitled to take part in the proceedings. 
As a matter of fact, in ordinary times only a very small 
number availed themselves of their right. But in case such 
an election was expressly announced, or made publicly known, 
or in case a great question of the day was involved, mass 
meetings were held of the common people, who did not take 
part in the active service of the jury, but only appeared ad 
hoc, and who seemed in consequence "unknown" common 
people to the freeholders who customarily attended. Such 
was the actual condition of affairs as described in the pre- 
amble to the statute which was now passed. In consideration 
whereof, and in conformity with the old principle, that only 
those who participated in scot and lot should exercise a right 
of this kind, it was enacted in 8 Henry VI. c. 7 that for the 
future only freeholders of forty shillings yearly income should 
take part at elections ; according to 10 Henry VI. e. 2 only 
forty-shilling freeholders within the county. Thus the right 
of electing is again traced back to the normal principle of 
service of court, which had been for more than a generation 
limited on the same scale as the service on juries. 

The same fundamental idea is also instrumental in deter- 
mining the qualification of the elected. It was first of all 
declared in c. 1 of Henry V. to be a matter of course that 
the elected as well as the electors must both be resident 
in the county, as it was the county community that was 
summoned as such to choose its representative. But, as it 
was a question of an assembly of the meliores terras, it was 
at first regarded as a matter of course that knights of the 
shire should be elected, although no difference was observed 
between Crown and mesne vassals, for the reasons already 
explained. But since a great number of the tenants of 
knights' fees were wont to refuse to take up their knighthood, 
and preferred to pay the dues for default, at an early date 
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esquires {vaUtti) had to be deemed sufficient for the office, and 
the sheriffs were accordingly instructed to see that viilites sen 
alii de comitatu were elected (for example, in 1322). As early 
as the year 1825 there were among the knights of the shire 
only twenty-seven who had actually received knighthood. Yet 
the description duos milites gladiis cinctos magis idoiieos et 
discretos continued to be long employed in the writ of election ; 
which designation, however, in practice included the esquires. 
The actual practice was accordingly declared law, by Henry 
VI. c. 16, which provided that only notable knights should 
be chosen, and such notable esquires and gentlemen of the 
county as could become knights, but no yeomen or men of 
lower rank than these — which is almost in accordance with 
the qualification for the office of justice of the peace ; indeed, 
in this period the ciistodes pads regularly appear as knight $> 
of the shire, and vice versa. This principle remained in force 
for four hundred years. (5") 

The selection of the municipal elective bodies remained, by 
reason of the variety of these conditions, perfectly discre- 
tionary for a whole century. Under Edward I., one hundred 
and sixty-five cities, towns, and boroughs, were successively 

(5*) With regard to the mode of twelve, sometimes only six, and in 
electing the knights of the shire, in 9 great counties odIj twenty-four or 
Edward II. mi! i tea eleeti injpkno comf- thirty, seldom more than forty (Stubbs, 
latu are mentioned. In 50 Edward HE. iii. 408). What and whom the knights 
it was enacted that the knights be of the shire properly represent appears 
chosen oommuni aesensu of the whole at first doubtful. The expressions 
county. This appeara to be the first used about the middle of Edward the- 
declaration of the kind (Rep., i. 329). Second's roign tend to prove that they 
Then follows in 7 Henry lY. an ex- were regarded as fulfilling the clauso 
press ordinance touching the elections of Magna Charta touching tlie ool- 
in pleno comitatu; in 1 Henry Y., lective summons of the lesser baron» 
touching the resilience of the candi- (Rep., i. 277). The endless disputes 
dates for election ; in 8 Henry YI.» as to the daily allowances show us 
touching the qualifioationnf the county how confused the conceptions of re- 
electors: in 24 Henry YL, tr>uching preseniution still were, and how they 
the notiibles to be elected in the conn- became still more confused in conae- 
ties. From that time (1446) the quaii- quence of the dispute on this point 
fications of the electors were expressed (Rep., i. 836-8:^8). It was only duiint; 
in the writs in accord with the letter the course of the fifteenth century that, 
of the ordinances. Aooonling to the owing to a more regular usage of the 



stat. 7 Henry lY., the number of the daily allowances, and to the declara> 
electors signing the return is remark- 
ably small. The nuroher of those 
affixing their seals is frequeutly only 



electors signing the return is remark- tory statutes, matters became uniformly 
ably small. The nuroher of those settled. 
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summoned to Parliament; at first, in 1283, twenty-one; in 
1295, ninety-four more ; in 1298, twelve more ; in 1299, one 
more ; in 1800, nine ; in 1802, nine ; in 1804, thirteen ; in 
1806, six more. This list is drawn up from the parliamentary 
writs. According to Prynne, however, only one hundred and 
seven cities and. boroughs really chose and sent members to 
Parliament. In the years from 1882 to 1454 the average 
number was ninety-nine (Stubbs, iii. 448). No other prin- 
ciple can be here perceived than that those cities were sum- 
moned which were liable to pay imposts to the King, and 
whoso tallagia were originally assessed by the sheriff, and in 
later times by the itinerant justices. To avoid never-ending 
appeals, the more important were at first selected, and the 
summons was gradually extended to all towns whose tallagia 
were of importance to the Exchequer. Those which sent no 
deputies, after summons had been issued to them, were re- 
garded as consenting. The chief reason for the very unequal 
distribution was probably that places which were important 
for maritime commerce or manufactures were especially pre- 
ferred. A not unimportant consideration was also the greater 
or lesser distance from London. .The important fact was that 
the towns, as a portion of the county, were ordinarily assessed 
only at one-fifteenth, whilst, as boroughs in the narrower 
sense, they were assessed at one-tenth. Other irregularities 
in the summons also appear. Occasionally the writ was 
issued directly to the mayors ; but as a rule to the sheriff, 
who thereupon gave his further orders to the municipal 
authorities, and in so doing was wont to allow himself various 
kinds of licence. In 84 Edward I. one or two burgesses 
were summoned from each town in proportion as the borough 
was larger or smaller. As late as 26 Edward III. a summons 
was issued to the mayors and bailiffs of ten towns to send 
only one deputy because it was harvest time. The Cinque 
Ports were, down to Edward III., only occasionally sum- 
moned, and then for special business (Report, i. 215). In 
later times, too, we meet with certain fluctuations in the 
number of representatives, two, three, or four, especially for 
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Lomlon and the Ginqae Ports. It was not until the Lower 
Honae had become more firmly consolidated as a corporate 
body with its own Speaker, that the number of the representa- 
tives became fixed at two, and the number of the regularly 
summoned and represented towns became more permanent. 
At the close of Edward the Fourth's reign the number of 
towns was one hundred and twelve with two members from 
each. For London, after several fluctuations, four members 
were summoned after 1378. (5**) 

The House of Commons consisted, then, at the close of the 
middle ages of the following elements : 

1. Seventy-four " knights of the shire," as representatives 
of the thirty-seven counties, chosen from the knighthood with 
the concurrence of all land and freeholders bound to serve 
on juries (forty-shilling freeholders) ; 

2. In addition to these, and as yet somewhat subordinate to 
them, at least two hundred deputies for more than one hun- 
dred cities and boroughs, elected in legal theory from among 
the burgesses paying scot and bearing lot, but in reality only 
from a smaller committee, namely, the body charged with 
conducting the civil and police administration. 

YI. W^t ^adtatnent a^ a ioj^ole, that is, after the addition 

(5^) In 40 Edward III., and in later election in the boroughs was left to 

times still more frequentlj, smaU towns the yerj diversely fashiuned municipal 

make complaint touching the represen- constitutions (Gneist, Gesch. d. Self- 

tation demanded of them on account Government, 196 teq.), Sketches of 

of the higher assessment and costs the customs of individual boroughs at 

(Report, i. 327). The contributions to the election of their representatives 

the dailj allowances of the represen- are given by Stubbs (iii. 416-421). It 

tatives also furnished a matter of dis- follows from what he adduces that the 

pute to the towns. Ocoasionallj, in question was regarded as dependent 

addition to the ordinary parliaments, on local regulations until the following 

there were still more special summon- period, in which the elections and the 

ings of civic deputies, as a rule mer- scrutiny were claimed as being the 

chants, to dibcuss regulations which right and duty of the House of Com- 

specially concerned the seaports and mens. Of the ordinances affecting the 

trade, as in 10 Edward III., and then rights of election only the stat 1 

again in 10, 11, 13, 14, 16, 17, 19, 21, Henry V., touching the residence of 

28, 80 Edmffd III., etc. In 10 Edward the candidates for election, is appli* 

HI. this was called a co/2ogtimm«pecui{e cable to the boroughs. ''Die Ges- 

or penonale. But with the advance- chichte des Wahlredits zum Englis- 

mentof the Commons to the position chen Parlament" (Leipzig, 1885), by 

of enacting assemblies, such special L. Piers, is a clever essay on the whole 

deliberations die out The method of subject. 
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to the consilium of the magnates of the gents de la commune, 
now forms a most extensive and supreme consilium regis, the 
leadmg features of which, as the ^'highest royal council/' have 
been retained in the whole as well as in the several limbs. 
The King remains the caput, principium et fons parliamenti. 
He alone summons, opens, and closes the parliaments, the 
sittings of which are, as a rule, of short duration. An ex- 
ceptional session of one himdred and fifty-nine days occurred 
in 1406; such a duration had been until then unheard of, 
and this session was felt as a severe burden in consequence 
of the daily allowances which had to be paid. For his daily 
salary, from about 7 Edward II., the county representative 
received as a rule four shillings, the town representative two 
shillings. But all deputies were soon regarded not only as 
representatives of their corporation, but as representatives 
of the whole country, an idea early founded upon the writ of 
summons ad faciendum et consentiendum. 

As a fact, this parliamentum represented an organic com- 
bination of State and society, such as no constitution of 
estates on the Continent (in consequence of the different 
development of the feudal system and property interests) 
could attain to. The firm coherence subsisting between the 
magnates and the active political government of the realm 
had been brought about by the formation of the Magnum 
Concilium; that between the magnates and the knighthood 
by the established form of the county constitution, especi- 
ally by the office of justice of the peace and the formation 
of a military force; that between the knighthood and the 
cities by the county constitution, the unity of the judicial 
system, the suit of court, the tax-paying interests, etc. The 
single defective point is in the unequal representation of the 
boroughs, and a want of coherence of the boroughs among 
themselves, whose spontaneous and varied organization much 
resembled the urban constitutions of Germany. This caused 
them to assume a subordinate position in Parliament, in spite 
of the far greater number of their representatives. 

Yet, in spite of an often actually preponderating power in 
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the Parliament, the formal subservience of the Consilium 
Regis to the person of the King remains unchanged. Under 
Eichard II. it happened at a time of tumult that a parlia- 
ment threatened to dissolve. But a threat that a parliament 
would convene itself "without royal summons, or would sit 
permanently, or contmue in permanent committees, or ap- 
point and bind by oath its own ofQcials (after the manner 
of the German provincial estates), never occurs during this 
period/ Very valuable information on a series of details in 
the parliamentary mode of procedure has lately been fur- 
nished by the investigation of Stubbs (Constitutional Historjs 
vol. iii. c, 20, " Parliamentary Antiquities "). 



NOTB TO CUAPTKR XXV.--Ci)C 

}sehtlapmmt at t^t ^arlutm^tttarj; 
iJHittm at Uiy&tian is baaed upon the 
gradual blending of older modes of 
tasation. It is accordingly advisable 
to review once again the groups that 
were made subject to the taxes, with 
regard to their respective interests in 
the taxation. A valuable aid for this 
purpose is furnished by the compila- 
tion of all parliamentary money grants 
from Magna Charta down to tiie close 
of this period (altogether about one 
liundred and thirty annual grants) in 
Stubbs's Oonstitutiomxl History (vol. 
iii., Index 8ub. v. " Tuxes "). 

1. The Crown vcusaU had been for 
generations accustomed to pay scutages 
in lieu of personal military service. 
But if this was to be converted into 
a periodical tax for national necessi- 
ties, it might be objected that the old 
feudal tax indeed placed all the knights' 
fees on an equality with each other, 
but that in reality the incomes were 
different and became ever more un- 
equal. The tcutagia accordingly were 
not fitted for a normal land-tax. If 
the scutages under Henry III. had 
become the ordinary scale for the 
money grants, this was attributable to 
the habit of adhering to the old regis- 
ters. The knights' fees could not per- 
manently escape a rectifictition of their 
valuation, that is, an assessment ac- 
cording to the present productive value, 
like all other landed properties. At 
the commencement of the reign of 



Edward II. such a valuation was made, 
and from that time the landowners in 
the counties were, as a rule, assessed 
proportionately. But Coke's assertion 
is not correct that after 8 Edward n. 
no scutagium at all was any longer 
raised ; in the course of the fourteenth 
century this course was adopted seveml 
times in cases where the King in per- 
son took the field, for the last time 
apparently in 1386. In like manner 
an aid for knighting a son, and a dowry 
for a princess on the marriage of a 
royal daughter, continued to be exacted 
as a financial resource (Stubbs, ii 522). 
2. The tax-paying group of tiie 
under-voMola and landed freeholderg 
stood in a relation which early brought 
them into union with tlie lower Crown 
vassals. The sub-vassal had origi- 
nally to pay his auxUia and scutagia 
to the mesne lord, as often as the latter 
had to pay his to the King. But it 
was to the interest of the Crown rather 
to have the tax paid immediately by 
the tax-paying subject From this 
inclination proceeded the statute Quia 
Emptores, 18 Edward I., which made 
every new purchaser of a fief an im- 
mediate vassal, that is, an immediate 
tax-payer. The whole of Edward the 
First's reigp shows a constant tendency 
to abolish, in the interest of the Crown, 
the difference between mediate and im- 
mediate vassals (Peers' Report, i. 248- 
250). All freehold estate in free socage 
was by custom considered liable to the 
anxilia in cases of honour and necessity 
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<Rep., 322). Aooordingly, bo soon as 
the auxUia had been made the basis 
of taxation, a fairly uniform scale was 
attained for the whole of the provincial 
freehold estates. (Bemarks as to the 
other varieties of tenures and aids are 
contained in the Peers* Report, i. 274, 
275.) An impediment to a good under- 
standing on this point appeared after 
the introduction of parliamentary elec- 
tions, by the high allowances of the 
county representatives. The sub-vas- 
aals could object that they were repre- 
sented by their mesne lords; but as 
that feudal relation more and more 
recedes, this di£Bculty is accordingly 
tacitly though slowly put aside. On 
the other hand, in the class of the petty 
freeholders, disputes are continually 
recurring. The more representation 
became developed, the more did con- 
tribution to the allowaDces become 
a chief chamcteristic of the tax-payer 
who was entitled to the suffrage, and 
on the other hand the knights of the 
shire became more assort in their 
functions as representatives of all per- 
sons who contribute to their salaries, 
▼iz. of (1) tlie lesser Grown vassals, 
<2) the sub-vassals, (3) the contribut- 
ing freeholders of estates not liable to 
scutage. By the stat. 12 Richard IL 
c 12 ^ custom " was held to decide the 
question. But so long as these rela- 
tions were in process of creation, the 
deputies of the counties took counsel 
with their constituents (Rep., i. 308, 
309), which transactions are character- 
istic of this early period of taxation. 
In some counties, as in Kent, divergent 
systems of contribution were maintained 
(Parry, 76). Still more divergent was 
the system of the Cinque Ports, which, 
in analogy to the military vassals, had 
onerous duties to fulfil in natura, in 
respect of sea defence, and so were 
excused from contributing to the aids, 
and on that account did not send repre- 
sentatives to Parliament until later. 

3. The howughg had been from time 
immemorial subjected to a compara- 
tively arbitrary taxation. But the re- 
demption of the tallages by fixed sums, 
the interest of the Crown in preserving 
the prosperity of the towns, the actual 
necessity for an uniform system of tax- 
ation,aii brought the municipal taJlagia 
more and more to the level of the 
4iuxilia of the feudal vassals. In a 



clause of the first draft of Magna 
Charts this was even expressly laid 
down, but it was omitted at the first 
confirmation. The grants of tenths, 
fifteenths, and other income taxes were 
originally only made of "good-will.** 
The resolute resistance, especially on 
the part of London, hud aided in 
bringing about the Confirmatu) Char- 
tarum of 25 Edward I. The Crown, 
moreover, found that it attained better 
results through friendly negotiations. 
Here also there was orieinally a mixture 
of old obligation and new grant of 
**good-wilL" The Crown saw itself 
obliged to extend the summons to as 
many cities and boroughs as possible, 
. for, when an understanding had been 
arrived at with the more influential 
towns, the smaller, which were sum- 
moned with them, yielded. After 
6 Edward III. the old right to the 
municipal icdlagia appears merged in 
the general grant of subsidies (Rep., L 
305, 306). But whilst this state of 
things was in a state of transition the 
representatives of the cities were fre- 
quently required to take counsel with 
their constituents, as in 13 Edward III. 
After the scale of taxation had been 
determined upon, these consultations 
fell into disuse. 

4. The old tenants in ancient demesne 
found themselves in a state of de- 
pendence, in which an arbitrary right 
of the Crown to impose taxes was sure 
to last longest (Rep., i. 280). But for 
economical and legal reasons they 
might not be overburdened, and a 
parallel state of taxation had likewise 
to be applied to their case. Their 
deputies were frequently summoned to 
Parliament, but they were never al- 
lowed to meet with the commoners, or 
to form a part of the Parliament. But 
the more they were accustomed to be 
placed as a matter of course upon an 
equal footing in respect of taxation 
with the freeholders and burgesses, the 
more did they blend with the tax-pay- 
ing communitasy so that as eurly as 
15 Edward U. the estates of the realm 
fulfil functions as representtttives of 
the tenants in ancient demesne (Rep., i. 
283). However, fur some time the habit 
was adhered to of demanding before a 
campaign an auxilium of the tenants 
in ancient demesne, after the campaign 
one-tenth or one-fifteenth, according 
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as the previous auxilium had produced 
a greater or a smaller sum (Thomas, 
''Exchequer/' p. 35). Aldo after the 
Confirmatio Chartarum £dward I. held 
fast to the principle that the taxation 
of his tenants in demesne was a manorial 
privilege, which continued without 
grant of Parliament. But in the year 
1332 Edward III. promises that he will 
not for the future raise any taUagia 
otherwise than as in the time of his 
predecessors, and this is apparently the 
last instance of a raising of the taUagia 
in the way of a special taxation of 
taUiable tenants (Stubbs, ii. 521). 

5. After the bull of Urban the clergy 
refused at first all taxation for civil 
purposes. After Edward I. had broken 
through this refusal so far as based on 
principle, a difference was still main- 
tained between the taxation of their 
baronies and their other income. For 
the taxing of the baronies the prelates 
meet together with the secular Jords in 
the Upper House as representatives of 
the ecclesiastical military fiefs. For 
the other temporalities and spirituali- 
ties (tithes), negotiations were carried 
on again with the bishops and the 
representatives of the inferior clergy 
in convocation, and here also an equiva- 
lent donum was granted. According 
to the scale of Pope Nicolas (1291), the 
income of the clergy, exclusive of tho 
baronies which were to be taxed by 
the prelates, was computed at not less 
than £199,311. The produce of a 
clerical tithe should accordingly have 
been, in round numbers, £20,000, but it 
gradually sank down, owing to numer- 
ous exemptions, especially that of the 
small livings under ten marks value. 
Under Henry YII. the amount was 
computed only at £10,000. 

6. The system of dtitiea and indirect 
taxation at the dose of the former period 
has been discussed above. The finan- 
cial administration saw itself still en- 
titled, by virtue of the royal rights 
appertaining to harbours, fairs, and 
markets, to raise duties by special 
negotiation with the merchants, and to 
increase the same with the consent of 
the parties concerned, independently 
of any proceedings in Parliament. A 
parliamentary vote of 1275 granted to 
Edward I. a duty of a half mark per 
sack of wool, and on every three hun- 
dred fleeces, and one mark per load 



of leather as a legal duty. But the , 
necessities of the year 1303 again led 
to an arrangement with the foreig^Q 
merchants for a duty of forty pence 
per sack, and one mark per load, at 
which the evasion of the eonfirmatia 
chartarum was excused by sayiiig that 
the merchants were ** foreigners." 
Under Edward III. (1328) ihe fixed 
duties became a portion of tiie ordinary 
revenues, and reci^ived a fresh sanction 
in the statute of Staples (1353). The 
irregularity of the impositions of dutie» 
upon the market produce of the country, 
the so-called staple commodities (wool, 
lead, tin) was, however, for a long time 
enhanced by the protective interests of 
the merchants themselves, who in- 
demnified themselves for the higher 
rate of taxation through the interest 
they had in protection. Arbitrary con* 
fiscation of wares, such as took place in 
1291 under Edward I., ended with a 
release on payment of three or five 
marks per sack of wool, for which the. 
merchants could indemnify themselves 
by increasing the price. The system 
of privileged staple places, which waa 
developed under the throe Edwards, i» 
based upon common financial and pro-, 
tective interests, the disadvantages of 
which for the consumers were only 
gradually appreciated. Under Edward 
III. commercial monopolies were alter- 
nately abolished and reinstated. In the 
year 1362 an Act of Parliament waa 
passed, making every levy of a duty 
upon wool dependent upon the express 
sanction of Parliament. After the year 
1373 the indirect taxes under the name 
of ** tonnage and poundage ** were sul>- 
jeoted to a regular parliamentary grant. 
After the recognition of the parlia- 
mentary right of assent, we still find 
in the confirTnatio chartarum separate 
grants of taxes by the clergy, tho 
barons, the counties, and frequently 
also by the tenants of royal demesnes^ 
in proportions which, in the case of the 
barons and counties, are as a rule esti- 
mated lower than those of the others, 
out of regard to the considerable feudal 
imposts upon the baronies and the. 
knights' fees. This proportional ad- 
justment leads to the conclusion that 
with the assistance of the Assessment 
Commissions uniform taxes upon the 
returns of landed estates and personal 
income had been already arrived 
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at At iiiterrals, besides all this, the 
king again puts forth fresh demands 
for equipment of soldiers, performances 
in kind, and indirect taxes of all sorts, 
in considention of which a reduction is 
often made in the proportions. During 
those periods in which the monarchy 
was weak, and the influence of the 
magnates -and the great landed pro- 
prietors in the ascendant, the landed 
interests tried indirect taxes by way 
of experiment, and for a time even a 
poll-tax. The following incidents will 
pterbape suffice to illustrate the fluctua- 
tions. In 9 Edward II. the barons 
and oounties rote from every viUa in 
the kingdom one foot soldier, with ao- 
oontrements and pay (later changed 
into a tax of one-tenth); for wis 
boroughs and demesnes yieldi in the 
next parliament one-fifteenth. In 10 
£dward III. the grant was supple- 
mented by a tax of forty shillings for 
every sack of wool exported by English 
merchants, £3 when by foreign mer- 
chants. In 13 Edward III. the earb 
and barons vote for themselves and for 
''their peers of the land, who hold 
by barony," the tenth sheepskin and 
lamb from their demesnes; the com- 
mons 2500 sacks of wool. In 14 Ed- 
ward III. the prelates and the barons 
vote for themselves and their vassals, 
the ninth sheepskin and lamb for two 
years; the knights of the shire for 
themselves and the eommuiiea de la 
• lerre the same; the boroughs the actual 
ninth part of their personal property ; 
thoee merchants who did not reside 
in boroughs, and the other inhabitants 
of forests and wastes one-fifteenth. 
In 20 Edward III. an auxUium of forty 
shillings was raised for knighting the 
Prince of Walea»althoughthe Conmions, 
according to the statute of Westminster 
only concede twenty shillings, and 
refuse their consent. In 45 Edward 
IIL both Houses vote a subsidy of 
£50,000, and in like manner the clergy 
an aid of £50,000. In the case of the 
first it was presupposed that each 
parish paid 22«. Zd, ; but the number of 
the puishes had been so grossly mis- 
calculated that shortly i^terwards a 
small committee was summoned, which 
granted one hundred and six shillingd 
for each parish, to produce the sum of 
£50,000. In 46 Edward III. the inde- 
finiteness of the systems was once more 



shown in the fact that the knights of 
the shire were dismissed, but the repre- 
sentatives of the boroughs were retained 
and prevailed upon to vote certain dues 
upon wine and goods for another year 
(Parry, 133). Even at the close of this 
reign all reservations had not yet been 
given up. In 51 Edward III. it ia 
declared that it is not the King's will 
to impose any burden upon the people, 
without the consent of the Commons, 
except in cases of great necessity and 
for the protection of the realm, and 
where he can do so of right (^* Pari. 
Hist.." i 328). 

After 8 Edward III. a definite scale 
of taxation for oounties and towus had 
at least been agreed upon, which sim- 
plified the business of voting supplies. 
According to the estimates of this year 
the tenths and fifteenths for the kity 
were assessed in round sums, the sepa- 
rate distribution of which among the 
individual tax-payers was e£fected by 
the committees of assessment. Tlio 
tendency constantly pursued from that 
time to pay fixed sums in satisfaction 
of the claim, leads to a continual re- 
duction in the tax returns. 8o early a.9 
in the fifteenth century the sum pro- 
duced by a tenth and fifteenth on the 
laity was only about £37,000; in the 
year 1497 the returns had sunk to 
£30,000, and that of the clerical tithe 
to £10,000 (Stubbs, u. 550). The 
Commons shortly afterwards introduce 
the custom of requesting a deputation 
of the lords and prelates to deliberate 
with them. For instance, in 47 Edward 
III., on their motion, a number of 
bishops and lords had been appointed. 
In the full sittings that ensued, they 
deliver their written consent, beginning 
with the words, ** The Lords and Com- 
mons of England have in their present 
Parliament granted the King a fif- 
teenth,*' etc. (Rep., App., iv. 659-662). 
This conference with deputies from 
the Upper House now became for a 
time the ordinarv form of proceeding. 
As a rule the Commons themselvea 
appoint those persons who are agree- 
able to them. In 6 Richard II. they 
choose three prelates, three earls, and 
three barons; their petition was granted 
with the proviso that it was a matter 
for the Kind's selection to appoint such 
bishops and lords as he shall find 
fitting, or others whom he shall him- 



Digitized by 



Google 



44 



Constitutional History of England, 



■self nominate (similarly in 4 Henry 
IV.). In 7 Bicbaid II. the Commons, 
" with the consent of the Lords,** vote 
two-fifteenths ; then again in the same 
year Lords and Commons together a 
half-tenth and a fifteenth. In 21 
Richard II. the Lords and Commons 
made the King a considerable grant, 
e?en for his life (which happens once 
again in 3 Henry Y.). In 13 Henry 
IV. the Commons, with consent of the 
Bishops and Lords, vote a subsidy 
wherein the contributions from real 
•estate were plainly described as being 
a land-tax ("Pari. Hist./' ii. 119). 
Grant of the Commons with the assent 
•of the Bishops und Lords became from 
this time forth the most usual formula, 
particularly in 3, 4, 5 Henry V. ; 18 
Henry VL; 28 Edward IV. Apart 
from the phraseology, which still varies, 
the instability of the system of taxa- 
tion, and the inexperience of the tax- 
payers, is shown in numerous experi- 
ments in taxation. The curious grant 
or a uniform sum from each parish in 
45 Edward lU., on which occasion 
Parliament had assumed five times as 
many parishes as in reality existed, 
has been already mentioned. In 51 
Edward III. the Lords and Commons 
gmnt a poll-tax of fourpenco upon all 
jnale and female persons above fourteen 
years of age, except beggars, with the 
excuse that they could not at this time 
^rant more. This mistake of the upper 
•classes was repeated early during the 
minority of Richard II., and led to 
the violent uprising of the labouring 
•classes, after which the unfortunate 
poll-tax does not again occur. In 5 
Richard U. a subsidy on the wool was 
4igain granted. 

Under the house of Lancaster the 
contributions from real estate and from 
personalty still more regularly dimin- 
ished. Under Henry VI., however, the 
influence of the regency, and later of 
the absolute impotence of the monarchy 
was again visible in new experiments 
in new taxation. In the Parliament 
of 1427-1428 a new and more compli- 
cated method of taxation appears ; all 
parishes whose churches were rated 
lit more than ten marks were to pay 
13«. 4d. ; smaller parishes Gs. 8d., the 
smallest parishes 2<., payable by tlio 
members of the community ; from each 
knight's fee 6«. 8<t In the year 1435 



a progressive income-tax was intro- 
duced : incomes of a hundred shillings 
pay 28. 6(2., and 6<Z. additional for every 
pound up to £100 ; those of more than 
£100 pay 8(2. in every pound ; above 
£400, 28. in the pouna. Analogous 
grants were made by the clergy in con- 
vocation. In the year 1439 the mnt 
is made of one-fifteenth and three- 
twentieths, supplemented by a tax 
upon foreigners, 16(2. upon house- 
holders, and 6(2. poll-tax upon indi- 
viduals. Under the house of Lancaster 
the ordinary revenue of the King had 
much diminished, in consequence of 
the stricter conformity of tho admini- 
stration with the law, and the niimer- 
0U8 limitations of the Grown in its 
financial and other profitable rights 
and arbitrary powers ; and the Duchy 
of Lancaster, which had been made a 
royal entailed estate, brought only a 
small surplus, in consequence of nu- 
merous permanent burdens laid upon 
it ; whilst the wars in France and in 
later times the defence of the remnants 
of the English possessions in France, 
caused^ the Crown considerable ex- 
pense. According to Lord Cromwell's 
statement of 1483 the ordinary revenue 
still available had, owing to fixed bur- 
dens, become reduced from £23,000 to 
to £8990. The Duchy of Lancaster 
brought in only £2108 nett; the in- 
direct taxes upon wine and other com- 
modities brought in £26,966. The 
expenses of the garrison of Calais, on 
the other hand, alone exceed the ordi- 
nary revenue of the Crown (Stubbs, 
iii. 117). To this period belong also 
precedents of an authorization to con- 
tract loans. With the assistanoe of his 
council the King was empowered to 
borrow money by warrants under his 
privy seal. Frequently, too, the mem- 
bers of the council advanced money 
from their own resources, or gave per- 
sonal security to tbe merchants who 
lent it At difficult junctures they 
were empowered by Parliament to give 
security for great loans, by pledging 
the taxes which were due. After 1421 
the sum for which the council should 
be authorized to give security was 
generally limited, the amount being 
from £20,000 to £100,000. After the 
death of Cardinal Beaufort these trans- 
actions disappear. 
During the wars of the Roses finan- 
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cial embarraesments, as may be well 
understood, had become pennanent 
Under Edward IV. new extraordinary 
impoets were accordingly introduced. 
The Parliament of 1472 granted an 
army of 13,000 archers, to be paid at 
the late of sixpence a-day for a year. 
The Commons and Lords, m two sepa- 
rate documents, further resolved that 
a new and full tenth should be levied 
upon all property and income to defray 
the expenses. In the following year, 
however, this was found too difficult 
to collect, and so a fifteenth was voted 
after the old fashion. In the same 
year begin exactions by way of bene- 
volences (forced gifts from private in- 
dividuals), which soon became odious. 
In the following year (1474) the grant 
appears in a round simi. 



It was not until the royal power had 
become completely restored under the 
dynasty of the Tudors that the system 
of direct taxes, as land-tax and income- 
tax, was completed, put into regular 
execution, and permanently established. 
Under Henry VIII. the grant in 1514 
rises to £160,000, according to a care- 
fully gpraduated scale from land, per- 
sonal property and income. Under 
Mary the expressions subsidies, in- 
comes, tenths, and fifteenths acquire 
definite technical meaning, the subsidy 
as a land-tax of twenty per cent. (4«. 
in the £), the tenths and fifteenths- 
as an income-tax of thirteen one-third 
per cent. (2«. M, in the £) (Stubbs, iii. 
355). 
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CHAPTEE XXVI. 
Wit (Zri^urtjb at tjbe iZDIo&e of tjbe ^^\t ^m^ 

The thorough remodelling of the State in this period is con- 
fined to temporal interests, and to the legal relations subsist- 
ing between the laity and the royal power. The Church 
remains unchanged in the face of this metamorphosis, and 
includes all classes in a constitution of which the form diifers 
greatly from the spirit. At the close of the preceding period 
the power of the Eoman Catholic Church had reached its 
zenith, at which point it had become a compact political 
system. 

A sovereign Head of the Church confronts the temporal 
King, and in England claims even a feudal suzerainty with a 
feudal tribute to be paid annually. 

A spiritual parliament, with an upper and a lower house 
(convocation), confronts the secular parliament. 

An exclusive ecclesiastical legislation, grant of taxation, 
and jurisdiction stand firmly opposed to that of the temporal 
power. This jurisdiction, in the ecclesiastical sense, embraces 
a system analogous to that of our modem administration, 
executed by professional .officials with a bureaucratic consti- 
tution. • Moreover, the most important temporal offices of 
Lord Chancellor, Master of the EoUs, Keeper of the Privy 
Seal, and not unfrequently that of the Lord Treasurer, were 
still in the hands of clerics. 

Both political systems now rank side by side, each to a 
great extent requiring the help of the other, each supplying 
the other's deficiencies, both embracing all classes of the 
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I>opiilation. The great wealth of the Church (1) at first 
attracted all classes of the community to her service. The 
Hunger of the clerid was accordingly extremely large ; the 
lists of ordinations in the greater dioceses often show hundreds 
of persons who in the course of a single year had received 
the higher consecration. Almost every family had relations 
among the lower clergy, the country squire counted kinsmen 
among the canons of the greater foundations, whilst the 
higher nobles and officers of State strove to gain episcopal 
sees for their sons who were dedicated to the clerical profes- 
sion ; even the bondsman class found a place open to it, in 
spite of legal prohibition. Among the lower classes, the in- 
fluence of the Church became even more extensive, now 
that the orders of mendicant friars had entered into bonds 
of sympathy with the poor, who, in very many matters, found 
reason for being discontented with the laws and measures of 
taxation established by the wealthy. The bureaucracy of the 
Church, with its standing army of monks and spiritual orders, 
had developed itself into a steadily working system of domi- 
nion over the human mind. No temporal rule could, for any 
length of time, maintain itself in hostility to such a power as 
this, which swayed the masses, and continually admonished 
them to obey the divinely appointed ruler. As the Church, 
on the one hand, extended her consecration to the monarchy, 
80, on the other hand, she guaranteed the rights of the estates, 
and from a like interest as the nobility, held fast to Magna 

(1) '*Tho clergy were, as a body, more deeply penetrating and taking 
Tery rich : the -proportion of direct cognizance of every act and eyery re- 
taxation borne by them amounted to lation of men's lives. They had great 
nearly a third of the whole direct immunities also, and a corporate co- 
taxation of the nation ; they possessed hesion which gave strength and dignity 
in the constitution of Parliament and to the meanest member of the class 
txmvocation a great amount of political (Stubbs, iii. 365, 366). The estates of 
power, a majority in the House of the bishops and monasteries extended 
Lords, a recognized organization as an into almost all the sub-districts of the 
estate of Parliament, two taxing legis- country. They were well managed ; 
lating assemblies in the provincial the Cistercians especially were re- 
oonvocations ; they had on their great garded as good farmers and sheep 
estates jurisdictions and franchises breeders. The Church appeared every- 
' equal to those of the great nobles, and where to the country people as a geite- 
in the spiritual courts a whole system rous landlord. (See Btubbs, iii. chap, 
of judicature parallel to the temporal xix., touching the whole relations be- 
jndicatuTe — but more inquisitorial, t ween Church and State.) 
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Charta, the confirmation of which instrument was repeatedly 
brought about by the higher ecclesiastics. Their judgment 
it is which makes constitutional oaths binding, and theirs 
also which in turn releases from them. (2) 

This mutual relation also finds expression in the parlia- 
mentary constitution. In it the estate of the prelates did 
not, as on the Continent, appear as a mere representation 
of manorial rights, but as summoned by royal writ to the 
highest deliberative, judicial and tax-imposing assetnbly. 
But the royal right of summons had a different significance 
for the ecclesiastics and for the barons. The summons of 
the bishops resulted naturally from their constitutional posi- 
tion as pillars of the ecclesiastical power, and elevation to the 
bench of prelates was after King John's reign no mere grant 
of favour. The clerical caste for a long time nominated its 
rulers by free canonical election, and made the grant of the 
temporalities a mere confirmation on the part of the King. 
The caste spirit created by the celibacy of the clergy 
kept the prelates more closely united than the secular 
magnates. The privilege of clergy made them personally 
much more independent than the temporal lords. It was 
accordingly an advantage of this administration of the realm, 
that the benches of the bishops and the temporal lords could 
not, at all events, form two independent chambers, as was 
the case on the Continent, where the landed interests had 
become the basis of the estates of the realm. The claims 
advanced by the bishops were moderated by the voices of the 
barons, and the martial insolence of the great temporal lords 
kept in check by the votes of the spiritual magnates, who, 
according to the parliamentary writs, even formed the 
majority, though they did not always appear in such num- 

(2) The state of thinfcs in this period State ou matters of jurisdiction ; and 

was certainly somewhat different to it was no easy task to determine *' what 

that in the preceding. In former times was to be rendered to God and what 

the clergy simply preached obedience to Cesar,** according to the preachera* 

towards the King, but the clergy was ideas. There had unmistakably come 

now alwavs ready to quote inatances about a cooler relation to the monarchy 

of " Kings like 8aul and Herod ** in on this side (Stubbs, ill. 513). 
the disputes between Church ai:d 
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bers. Most beneficial of all for both parties was the castomary 
eo-operation of the prelates and barons in the great council, 
in conducting the responsible business of the central govem- 
ment. 

In accordance with his experiments at a political govern- 
ment on a great scale, the aim of Edward I. is directed 
towards snmmoning the chapters and the parsons of parishes 
to Parliament in addition to the prelates, in order to have 
the ecclesiastical middle class duly represented, and to bring 
about an understanding with the gentz de la commune. The 
immediate occasion for this was certainly given by the system 
of taxation; but the consistent enforcement of this measure 
and the systematic opposition of the clergy to it, proves that 
the royal council recognized in it a politically important 
measure. At first, to combat the papal prohibition of taxes, 
Edward I. was desirous of giving the inferior clergy a position 
analogous to that of the Commons, with a view to arousing 
and keeping alive in them a feeling for the common weal. 
Consequently an instruction, bearing the introductory words 
Prasmunientes, (3) was addressed to all the bishops, enjoining 



(3) Since 23 Ed waid I. the writ issned 
to the Archbishop of Canterbury runB 
80 follows: **8icut Lex jusHsnma, pro- 
vida cireumtpectume Boeronan prinei- 
pum gtabQUay hortatur et statuit, it quod 
cmne» tangil^ ab omnibus approbetur^ 
mc ei iimuU evidenter, ul eommuntbus 
perieulU pro (per?) remedia provua 
eommunUer dbvietur. . . . PrsemunierUes 
Priorem et CapUulum EcdeHa vettroy 
Archidiaconutn, totutnque Clerum vestr. 
Diocs. faeientety quoa iidem Prior et 
ArehidicMmus tnpropriis perBonis suis, 
et dictum Capitutum per unumyidemque 
CUrus per Procuratores duo» idoneoe^ 
pienam et tuffidentem voiestatem ah 
ipetB Capitulo et dero habenteSy una 
vobieeum internnt, modis omnibus, tuno 
ibidem ad traetandum, ordinandum et 
faeiendumf nobiecum 6t eum eaeteris 
Prelatit et Proeeribus, et aUis Ineolis 
regni nottri, qualiter eit hujusmodiperi- 
euliM et excogttatis malitiie obviandum." 

The pattern for this formula is met 
with as early as 22 Edward I. in the 
writs of summons to a convocation 

VOL. n. 



C* Pari Writs," i, 19). The clergy in 
this assembly assesses itself on account 
of its tenures in firankalmoign, on ac- 
count of its glebe lands, and its per- 
sonal property. The prelates also in 
the spiritual assembly vote the amount 
of the tax only upon their spirituali- 
ties, whilst their feudal estates grant 
the common aids together with the 
barons in Parliament (Rep., i. 214). 
The clause Prasmunientes was retained 
in the same sense after 23 Edward I. 
without material alteration, yet not 
always added. But from the flnt the 
clergy showed a strong resistance to 
the royal summons, and therefore in the 
years 1814-1340 a separate circular was 
addressed to both archbishops, urging 
them on their part to provide for the 
appearance of toe cleri(»d profession in 
the parliaments. After 1340 the Crown 
was content with the practice, that the 
clerical tithes should be voted in the 
provincial synods, and henceforward 
laid less weight upon the appearance 
of the lower clergy in Parliament 

E 



Digitized by 



Google 



50 Constitutional History of England. 

them to summon to the national aesembly the deans and arch- 
deacons in person, to represent each chapter by one, and the 
clergy of each diocese by two deputies, who were to increase 
the Parliament by about one himdred ecclesiastical members, 
and deliberate in the same manner as knights and citizens. 
But there immediately arose a violent opposition against this 
method of voting the taxes jointly with the laity, and against 
this kind of summons. In 7 Edward 11. the clergy declares 
it not to be usual that they should be summoned under the 
authority of the King, dni that they ought not legally to be 
so summoned. For the next Parliament a second missive was 
for the first time addressed to the Archbishop of Canterbury, 
with a repetition of the order to appear. Still the clergy 
in 8 Edward II. protest even against this indirect citation. 
They describe the Parliament as a curia singidaris — begun and 
continued in the King's camera, — and to such a curia the 
clergy could not be summoned without a manifest infringe- 
ment of their privileges. They make at this time their grant 
of subsidies dependent upon a previous papal mandate of 
authorization, such as in 18 Edward II. had allowed the 
grant of a tenth for a year (" Pari. Hist.,*' i. 159, 177). In 
15 Edward II., in two convocations, they vote once again an 
aid " in obedience to the authority of the apostolic chair." 
In 16 Edward II. every further money grant without this 
authority was plainly refused (Peers' Eeport, i. 284). In 17 
Edward II., the King finds himself obliged to entreat the two 
archbishops to convene a convocation. In the course of the 
dispute, however, this opposition was overcome with the 
assistance of Parliament, after the Crown had agreed, in 

(Stubbs, iii. 320). With regard to the About the same time the oppresaion of 

papal prohibition of the taxation of a the papal taxation ceased, which had 

clerical income a fiction was resorted been severely felt in the century of 

to; namely, that the clerical grants the three Edwards. After the popes 

were made of *' free will," and since had taken up their residence at ATig> 

the clergy besides shared the higher non, this pressure became lighter, and 

rate with the cities (generally one-tenth Richard II. was enabled to directly 

where the counties pay one-fifteenth), forbid the exaction of a papal impost 

this taxation gave less reason for irrita- (1389). The feudal tribute promised 

tion. The convocations as a rule de- by John had been already abolished 

termined likewise to pay the rate voted by resolution of Parliament in ti»e 

by the cities, without further dispute, year 1866. 
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addition to the writ of summons addressed to the bishops, to 
issue another and special summons to the archbishop. Only 
the latter, as being an ecclesiastical authority, was obeyed, 
and as being a summons to a '' convocation " and not to 
Parliament — whereby an appointment of time and place was 
very often made differing from those contained in the royal . 
writ. The representatives of the lower clergy only appear as 
members of their spiritual synod, and not as members of 
Parliament. With this rule the writ of summons (Prsdmu- 
nientes) became after Edward III. ihe regular formula. (4) 

In these proceedings lay a grand attempt to ejffect the union 
of aJl ranks, but also a proof of the truth that no assembly 
of estates can have any foundation without legal equality. 
In the Upper House that equality existed for prelates and 
barons by feudal tenure and royal summons, and above all by 
their customary co-operation in the central government, — they 
accordingly cleave together ; the inferior clergy, knights, and 
citizens, however, do not. The more firmly knights and citizens 
as commoners are welded together in the Lower House, the 
more do the aspiring middle classes appear to become es- 
tranged from the clergy. A blending of the temporal middle 

(4) The words employed in 11 Ed- own bnsinesB, and they wonld do the 

wud m. and in later times repeated sama In 9 Richard II. the granting 

in the second missive addressed to the of a vote of subsidies nnder the oon- 

archbishops : ^j%uium et oonsonum ra- dition that the clergy should vote a 

tioni, fU per communia euhndia com- certain sum, led to similar protests 

mwAt&tts periculiB oceurratur," found in (** Pari. Hist.," i. 384). But as Par- 

Parlianient as well as in the country liament would not give up its privilege 

an echo, which the clergy was not able of confirming the taxes which had 

fermanently to ignore. In 18 Edward been voted by the convocation, so the 

11. for the first time the grants of Parliament also claimed that its sta- 

convocation were entered upon the par- tutes should bind the clergy, ** like the 

liamentary rolls, and finally fixed in statutes of all Christian princes in the 

the form of a statute (Kep., i. 317). early centuries of the Church." The 

The existence of separate money-voting question never came to a constitutional 

assemblies led, however, for some time settlement, for the oonfiiot was appeased 

longer to conflicts. For instance, in in the fifteenth century by the money 

4 Bichard II., the Commons propose grants of the clergy being made in a 

100,000 marks, if the clergy (who pos- separate assembly. But on that very 

sessed one-third of the kingdom) would account the King was obliged to derive 

grant 50,000 marks. The clergy an- the duty of the bishops and abbots to 

swered that their grant had never been appear in the Upper House from their 

made in Parliament, nor should it be feudal duties, and had therefore, for 

•o ; the laity should not and could not consistency's sake, to dispense with tiie 

bind the clergy, nor the clergy the attendance of abbots who held no fees 

laity ; the Commons might do their of the Ciown. 

Digitized by VjOOQIC 



52 Constitutional History of England. 

classes with the inferior clergy could scarcely be effected in 
the face of the utter difference in their way of life, their educa- 
tion, and social interests ; least of all was this possible with 
the celibate clergy of the Roman Catholic Church. The Com- 
mons in FarUament reply to the energetic efforts of the clergy 
towards separation with an equally keen jealousy of ecclesias- 
tical rule, so far as it appeared as the government of a foreign 
ruler ; and this jealousy had become still more enhanced since 
the migration of the Popes to Avignon. 

In this crisis the monarchy gains an ascendancy, at first in 
all points, where the privileges of the Church come into 
conflict with the common law. The King had now a Parlia- 
ment to help him, which began to watch with jealousy over 
national honour and independence. The Church was allowed 
full sway in those departments which did not immediately 
affect the common law, such as marriage law, wills, ecclesias- 
tical offences, and in the Chancery courts, and those of the 
Universities and the Admiralty. But every attempt to change 
the common law (such as by introducing legitimation, con- 
tracts of married women, etc.) was firmly rejected. " Nolvmus 
leges AnglisB mutcm,'* the barons had already replied at the 
Parliament of Merton (20 Henry III.), When in 1296 the 
clergy began on principle to refuse their contributions to 
the national taxes, Edward could venture to declare the 
Church beyond the pale of his feudal and judicial protection. 
On a similar occasion the Parliament declared, in 1801, that 
the Pope had not the right to interfere with the temporal 
affairs of the Crown, and that they would not permit the 
King, even if he were so inclined, to concede any one of the 
papal claims. But most zealously did the peers and com- 
mons side, as was natural, with the monarchy in the dispute 
touching the taxation. When Urban Y. went so far as to 
renew the claim to feudal suzerainty and feudal rents, Edward 
III. unreservedly withdrew from the old relation of papal 
protection, and asserted, in conjunction with the estates, the 
independence at once of the country and of the national 
Church. Under the same reign, repeated motions of the 
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Lower Honse against the olergy followed, and a petition that 
no ordinance be issued on the motion of the clergy, and that 
the former shonld not be boand by regulations which the 
latter made for their own advantage. In 1871 the proposal 
was even made to remove all clergy from the high offices 
of State, and to fill these offices with laymen, which, in the 
case of the Chancellor and in the Treasury, was for a short 
time actually done. The Parliament of 1899 declared '' the 
kingdom of England, as in all bygone times, free of all papal 
or other foreign interference." Under Richard a dislike to the 
clergy was shown, in the protection accorded to the heretics 
(Lollards) which in 1406 led to the proposal to withdraw all 
such as were suspected of heresy from the episcopal juris- 
diction. It was not until Henry IV . that the Church obtained 
from the State more rigorous penal laws against the heretics, 
in spite of the continued opposition of the Lower House. 
Under Henry Y. heresy was declared an offence against the 
common law also ; the secular arm did not merely lend assist- 
ance to the spiritual court, but the temporal courts were 
to exercise concurrent penal jurisdiction side by side with 
the spiritual. The house of Lancaster was too immediately 
dependent upon the support of the clergy, not to give way 
entirely iu this point. 

The visible result of these conflicts was a legal definition of 
the rights of the executive against the encroachments of the 
Church in the external provinces of law and taxation. As 
the ecclesiastical constitution stood pointedly opposed to the 
secular power, there was no other course open but to employ the 
temporal penal legislation against a series of definitely named 
excesses, which gradually form a connected system. The 
State, now governed by parliamentary statutes, did not relapse 
into the system of administrative compulsion by means of 
amerciaments, but achieved a firm and uniform observance of 
the limits of ecclesiastical power by decisions of the ordinary 
courts of justice in the form of parliamentary penal statutes, 
which were indeed rigorously framed according to the spirit 
of the Middle Ages, but were considerably mitigated in practice. 
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1. Under the general term prmnunire a number of violations 
of the province of the secular state by the ecclesiastical power 
were threatened with severe penalties. The first statute, 27 
Edward III. stat. 1, is directed against the citations to Home 
in matters which belong to the cognizance of the royal court. 
The writs of " prmnunire facias " which were issued with 
reference to this, and threaten banishment and severe corporal 
and pecuniary punishments pave the way for a series of 
statutes, which repeat the penalties of prtemunire against the 
obtaining of ecclesiastical offices to the prejudice of the King 
or any one of his subjects, against the exportation of money 
to foreign parts, against the introduction of sentences of ex- 
communication from foreign parts, against the exemption of 
clerical personages, against immunity from the liability to 
pay tithe, and finally against the interference of the Pope 
with ecclesiastical elections. The prsemunire did not, however, 
prevent an action being brought in the papal court in eases 
where, according to common law, no action lay. On this 
question as on others a kind of compromise was effected 
between the Grown and the Curia. A royal veto was seldom 
exercised, but the appeals to Bome now seldom appear. 

2. The Statute of Provisors, 25 Edward III. stat. 4, threatens 
all persons who accept the grant of a benefice from the Pope 
with imprisonment and forfeiture by the nominee of all income 
arising from the office. The practical result was, however, here 
also a compromise between the Grown and the Curia at the 
expense of election by the chapter. In the case of a vacancy 
the King sent the chapter ''his licence to proceed to the 
election," simultaneously with a letter, which pointed out the 
person whom the King, in case of their election, would 
accept. At the same time, the Pope was requested by letter 
to confirm the same person by papal provision. All repeti- 
tions of the statutes only led in practice to a division of the 
appointments between the King and the Pope. (5) 

(5) The free canonioal election oon- came at first enTeloped in a long 

ceded by John met with an impedi- Beries of controvereies. In the year* 

ment in the faulty constitution of the 1215-1264 not less than thirty cou- 

Engliah oathedial chapter, and be- tested elections of prelates were oar^ 
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3. These are closely followed by supplementary statutes of 
a more special nature. For instance, in this year 1S49, on a 
special occasion, an ordinance was issued with the consent of 
the barons and Commons, which prohibited the introduction, 
acceptance, and enforcement of papal bulls and other missives 
in the kingdom, and threatened all who contravened the order 
with arrest. This ordinance was not registered as a statute 
and remained unenforced, but was in later times in a revised 
form incorporated with the statute of prsBmunire (25 Edw. 
stat. 4). To the same series belong prohibitions of aUena- 
tions in mortmain (7 Edw. I. stat. 2), partly of the era of 
Edward I., and later parliamentary enactments ; articuli 
cleri (9 Edw. II. stat. 1) containing sixteen articles of griev- 
ances set forth by the clergy touching secular interference, 
with the answers of the King in council having reference 
thereto ; the statute 14 Edward III. stat. 4, touching the due 
administration of clerical estates pending vacancies in the 
sees ; the statute de asportatia religiosorum (35 Edw. stat. 1) 
against the payment of taxes and money from English monas- 
teries to foreign superiors ; all which are the outward expres- 
sion of the repelling of ecclesiastical encroachments and of 



lied to Borne for final settlement. It 
was not until Gregory IX. had, in 
easee of this sort, rejected both can- 
didates, and declaring the right of 
election forfeited had appointed a third, 
that the appeal to Bonie became leas 
frequent Bat after Edward L both 
King and Pope exercised their in- 
fluence with such resolution, that for 
more than a century the right of 
election became almost ineffectaaL 
From the commencement of the fif- 
teenth century the papal claim assumed 
the form of a direct appointment (pro- 
▼tsion). Gregory IX. already had de- 
manded of the bishops of Lincoln and 
Salisbury a ** provision" of not less 
than three hundred foreign clergy ; in 
later times Innocent IV., after the 
knighthood had began to help them- 
oeives by driving away the foreign 
eUriei, Imd abandoned these direct 
claims in England. In the fourteenth 
century, however, the papal provisions 
and reeervations again played an im- 



portant part, thoagh the Pope and the 
King usually came to an understand- 
ing, and a free election by the chapter 
was seldom effectual. It was Henry 
Y. who first restored to the chaptera 
their ** free " election, whereupon Pope 
Martin V., in the course of two years, 
filled no less than thirteen episcopal 
sees by "provision." Under Henry 
VI. a kind of compromised division 
was resorted to, by virtue of which the 
King as a rule succeeded in appointing 
his nominees, and the Pope his Italian 
candidates. Under Henry VII. the 
King*s nominees were without exception 
appointed. We must remember that 
in all tliese instances, the question lay 
in the background—" whether the King 
and nation should accept, at the Pope's 
dictation, the nomination of so large 
a portion of the House of Lords as the 
bishops really formed," which ** would 
have placed the decision of national 
licy in foreign hands" (Btubbe, 
i. 318). 
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the beginning of a movement which in the sixteenth century 
cuhninated in the Reformation. (6) 

The internal reasons for the gradually increasing feud be- 
tween Church and State lay, however, in the altered voca- 
tion of the Church itself. The roots of its power were also 
the roots of its decay. Both are contained in the moral and 
intellectual life of the people. When the battle of the 
nationalities was forgotten, the oppression of the weaker 



(6) The parliamentary statutes 
against the enoroaohments of the 
eoclesiastioal power in this period 
chiefly concern property and taxation ; 
yet in certain points involve also the 
ecclesiastical jurisdiction and the pro- 
vince of coercive measures against the 
laity. They are important from the 
points of principle, in so far as the 
king in parliament definitely claims 
to exercise the higher right of de- 
cision, where the limits between the 
spiritual and the temporal power are 
matters of controversy. From this point 
of view the statutes concerning prm- 
munire are the most important. A clear 
survey of the statutes affecting the 
clergy is g^ven by Rowland (** Manual 
of the English Constitution," 1859, pp. 
187-156). Stubbs rightly remarks: 
^ Almost all the examples, however, in 
which the clergy went bevond their 
recognized riglits in regulating the 
conduct of the laity, come under the 
head of judicial rather than of legisla- 
tive action; in that department the 
common law had its own bafegaards. 
. . . Petitions in Parliament against 
the encroachments of the spiritunl 
courts are frequent, any direct conflict 
between the two legislatures is ex*> 
tremely rare. ... If the class-sym- 
pathies (of the bishops) were with the 
clergy, their great temporal estates 
and offices gave them many points 
of interest in common with the laity. 
. . . England was spared during the 
greatest part of the Middle Ages any 
war of theories on the relations of the 
Church to the State " (Stubbs, iii. 826). 

In Parliament itself the prelates 
never forgot their ecdesiastiGal interest, 
yet voted as a rule on questions of 
public and social policy in a patriotic 
and moderate spirit. 



For the regulation of the jurisdiction 
of the tribunals the Crown had, more- 
over, the assistance of the early 
technical framing of the writs with 
regard to the rights of the Crown. 
All suits touching the temporalities of 
the clergy were subjected to the juris- 
diction of the royal courts, and scarcely 
a trace of opposition to this arrange- 
ment can be discovered. Even Glan- 
vill gives certain formulae of the 
"prohibition,** by which spiritual tri- 
bunals were forbidden to entertain 
suits in which a lay-fee was involved. 
Particularly a writ of j^ohibition issues 
against the excommunication of a royal 
vassal or servant without the sanction 
of the King. As against the prelates 
the customary law of seizure of fiefs 
was also enforceable. For instance, in 
1881, Edward I. iu the sternest terms 
forbade the archbishops and bishops to 
discuss questions in their Concilia 
which concerned the Crown, the person, 
or the council of the King, or to make 
any constitution against h^ Crown and 
dignity, " if their baronies were dear to 
them.'* To the controversial measures 
for conquering the resistance of the 
clergy to the taxation belongs a curious 
military command (Rot. claus. 43 Edw. 
III., iii. 13, 1369) by which the bishops 
axe ordered to arm all abbots, priors, 
monks, and other spiritual persons, 
from tiie age of sixteen to sixty, to 
draft them into contingents, and drill 
them, and are referred to the decree of 
Parliament touching the national 
armament against France. This extra- 
ordinary document has been copied in 
Grose ("Military Antiquities," vol. L 

Sp. 44-46). Three similar writs of the 
ates of 46 Edward III., 47 Edward 
III., and 1 Richard XI. are to be found 
in Rymer. 
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classes mitigated, villeinage dying out, and the State begin- 
ning to display more anxiety to give due legal protection, the 
Church had been deprived of a portion of its great tasks, which 
were now more justly cared for in secular legislation and 
administration. This was true also of the Church as an 
educational institution* Whilst she had been until the thir- 
teenth century the alma mater of all peaceful arts and sciences, 
from that time a falling off is observable in her intellectual 
cultivation. The fact was particularly important that in the 
thirteenth century the jurisprudence of the laymen had 
emancipated itself from the Church, and begins to make itself 
the champion of universal struggles for emancipation, which 
are soon followed by the thronging of the laity to the 
universities. A political life that was peaceful and orderly, 
when compared with that of the Continent, had rendered 
aspiring spirits more susceptible to the arts of peace. The 
educational institution of the Church had for a time uniformly 
remodelled the nations, but thus cultivated and elevated they 
slowly return to their own paths again. To these justifiable 
national and intellectual aims and aspirations the Church had 
nothing else to oppose than political power and spiritual 
coercion. The firmer the canonically elected dignitaries held 
their baronies, the more did they begin to feel at ease as 
landed nobles, especially as, on the other hand, the nobles 
entered the Church in great numbers. 

In England, also, it was birth that now decided the appoint- 
ments to the high offices, whilst merit, education, and capacity 
were overlooked. The revenue became more and more con- 
centrated in the hands of the prelates, the tithes were largely 
appropriated by monasteries and foundations, to the prejudice 
of the preaching and working clergy. The Church, thus 
constituted, possessed neither the energy nor the will to vie 
with the rise of learning amongst the laity, but abandoned a 
part of her province to the lay jurists, whilst she only opposed 
the higher and more general aims by repulse, spiritual coer- 
cion, and the prohibition of independent investigation. The 
natural consequence was that doubts arose as to the authority 
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of the Church, both in its spiritual, and in its temporal 
capacity, coinciding with the fearful state of confusion of the 
Roman Curia and the high ecclesiastics on the Continent. But 
as the heresies attack the very dogmas and the constitution of 
the Church, and the latter now begins to fight for her existence, 
she makes use of her immense power, and punishes heresy as 
ecclesiastical high treason and as a political crime. In Eng- 
land this was, of course, more dij£cult, as the execution of the 
penal sentence was dependent upon a royal writ. With 
difficulty the Church obtained a writ from Richard II., which 
empowered the sheriffs to arrest heretical preachers, but 
which reserved in the case of laymen a special chancery writ 
for every arrest. Even against this the Lower House pro- 
tested with the declaration '' that they were not minded to 
bind themselves or their heirs to the prelates more than 
their ancestors had done." It was not until Henry IV. that 
the Church obtained free scope for her penal jurisdiction with- 
out a writ de heretico comimrendo. A period of the burning of 
heretics now begins, and of the obligation of the officials on 
oath to exterminate these " conspirators against the King and 
the estates of the realm." But the religious confusion was 
for a long time covered by the still greater confusion of the 
struggles of the nobles in the wars of the Roses. The deeply 
demoralized condition of those times was partly due to the 
Church, which, preferring power and the goods of this world 
before all else, estranged itself from its vocation and the 
hearts of the people. 

It is certainly not easy to determine with certainty ho^ 
deep the anti-Roman movement had penetrated in this 
period. The national pride saw itself essentially injured by 
the papal pretensions at a time when the seventy years* 
"Babylonian captivity" of the papacy in Avignon had suc- 
ceeded in making the papal throne the instrument of the 
hostile policy of the kings of France. As late as 1878, on 
the death of Gregory XI., in consequence of this condition of 
things, three-fourths of the cardinals were French. Certain 
far-seeing and conscientious men of the period^ discerned the 
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still more radical demoralization of the whole Gharoh; but 
their voices assuredly found more echo in the national pride 
than in the conviction of the untruth of individual Boman 
Catholic doctrines. The later events of the Reformation, at 
all events, give no evidence of any deep stirring of the minds 
of the masses. (7) 

8Uoh safe from the laity, is shown by 
the charaoteristic phenomenon that the 
oleigy of this period were divided 
against themselves into just as nume- 
rous and violent parties as the nobles 
and oommoners. The secular hated the 
regular clergy, the cathedral clergy 
the monks, the Dominicans and Fran- 
ciscans regarded each other as heretics, 
the Cistercians and monks of Cluny 
eyed each other with the old iealousy, 
and to aU this must be added the 
numerous controversies arising from 
disputed papal elections (Stubbs, iii. 
369). In any case, the moral respect 
in which the clei^ were held was 
most seriously damaged by the burnings 
of heretics and by the behaviour of the 
ohorohmen in the wan of the Boses. 



(7) During the last century of this 
period, a sn^l but energetic party of 
the Commons was evidently untiring 
in its motions in favour of the new 
heretical tendency and against the 
existing institutions of the Boman 
Church, yet without being able to re- 
cord any important success. Without 
exception, these attacks are directed 
against the position of the prelates, to- 
wards the seizure or even the seculariza- 
tion of their temporalities, and often also 
against the spiritual orders, but not 
against the parsons in their regular 
▼ocation of instruction and the cure of 
souls. That the clergy as a profes- 
sion and in their general functions 
were not the object of the attacks, 
and that they gtiil felt themBelyes as 



Digitized by 



Google 



60 Constitutional History of England. 



CHAPTER XXVn. 

^ie Sbtntggles of tbe JBiini in parliament 

The exercise of the sovereign rights had now become so 
closely interwoven with the self-government of the comities, 
and so artistically combined in Parliament, that, thanks to 
the wisdom of the legislator, an ideal political constitution 
appears to have become realized, such as harmoniously blends 
together all classes of society in the service of the State and 
expands to the utmost all the resources of the nation, enabling 
it to fulfil the highest tasks of its legal, educational, and 
economic development. But it is not given to nations more 
than to individuals to attain such high aims without hard 
trials and struggles. As in the preceding period the monarchy 
appears from generation to generation in an ascendant and 
descendant motion, so does this epoch display, in the course 
of six generations, an unexampled picture of a rise and faU 
which appears peculiar to English history, now that the 
monarchy had become the head of a powerful assembly of 
estates of the realm, in which the conflicting interests of 
society take the form of violent parties. There is a tragic 
contrast between the beautiful and glorious dawn of this 
period and the bloody sunset which ends it. Though to the 
people of that time they were questions of life and death, to 
us the struggles of this period appear colourless antecedents 
to the establishment of a system of constitutional law, just 
as in reality the wildest struggles ended in a firm result and 
permanent arrangement of classes (Chap. XXYIII.) and a 
firmly established monarchy (Chap. XXIX.).^ 
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eWuatlr I. (1272-1807). 

The age of Edward I. is the reverse of the immediately 
preceding one of Henry III. It is the age of the brilliant 
restoration of confidence in the monarchy ; the zenith of the 
English Middle Ages, the period of the fomidation of the 
systems of legislation and taxation, of judicial procedure and 
police laws ; of a central administration with an active official 
staff of the counties and municipal unions, of the demarcation 
of the respective spheres of activity of the council of the realm 
and the assembly of magnates, of the process of crystalliza- 
tion, which now incorporated an organized representation of 
the cammunitates into Parliament, as being the ''supreme 
council of the Crown," and finally of the development of the 
rights of Parliament in their three main channels. 

The legislation still continually initiates in the King. The 
high ideas of this reformer, who found in Bishop Burnet a 
rare adviser, made him seek of his own accord the advice 
and the consent of his prelates and barons, and in important 
matters of the Commons also. These summonses (sometimes 
of mere assemblies of magnates, sometimes of knights of 
shires, and sometimes of counties and cities together) are 
issued on the King's unfettered judgment. 

Taxation by Parliament was for the vassals of the Crown 
an already existing legal institution. The refusal of the clergy 
on principle to pay taxes, and the resistance of the magnates, 
induced Edward I. to make full concessions, feeling the im- 
possibility of maintaining a one-sided right of taxation in the 
old manner against the united opposition of the clergy and 
people. A magnanimous feeling for the present and future 
greatness of the nation outweighed aU dynastic considera- 
tions, and recognized the money grants of the communitas 
regni for the common profit of the realm, '*ut qvod omnes 
tangit ah omnilms approbetv/r.*^ 

The control of the central administration by Parliament 
appears under this, as under normal reigns of later times, 
in the form of petitions, motions, and complaints. According 
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to intention and results, the military powers of the King 
were exercised for the honour and advantage of the realm, 
the judicial and police powers for the maintenance of law and 
peace in the country, the financial powers for the common 
profit of the realm, and the power over the Church for the 
maintenance of national independence ; and on that account 
the estates never thought of an immediate interference with 
the course of government. 

In the first half of the reign occurred great acts of legis- 
lation and the victorious war in Wales; in the second half 
the acknowledgment of the constitutional right of the estates 
to vote taxes and the war with France and Scotland. 
Financial difficulties are common to hoth ; yet the period is 
pervaded by an harmonious tone. A popular monarch finds 
energetic and ready support as often as he demands it. This 
monarchical government according to laws, strengthened by 
the free co-operation of the estates, with its enormous develop- 
ment of military and financial resources, forms a marvellous 
contrast to the miserable personal rule of Henry III. It left 
behind it among the people the consciousness that the political 
government is best centred in a single hand — ^the hand, namely, 
of a constitutional monarch, and that it still keeps its regular 
course where the feeHng of his royal vocation lives in the 
monarch. At the same time this period had fostered that 
spirit of manly courage which was enabled to help itself in 
those times in which the monarchy lacked these qualities. It 
was certainly no easy task under such a monarch to raise 
the firm and dignified opposition with which the great con- 
stable and the great marshal, the Bohuns and the Bigods of 
this period, at the head of the Crown vassals, raised their 
voices in contradiction of the King, to enforce the common 
right of the estates to grant taxes. The episode of Magna 
Charta so far repeated itself once more, and the next genera- 
tion showed the neccessity for this manly feeling. (1) 

(1) As to Edward I.'b Parliaments, important legislatiTe acts hare been 

consult Parry (" Parliaments," pp. 49- given in the notes to Chapter XXV. 

69), Peers' Report (i. pp. 171-254), The position of royal legislator is 

Btubbs (iL sees. 179-182> The most maintained in the style of the sta* 
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ffiMoa* BE. (1807-1837). 

Immediately after the death of Edward I. a foolish retreat 
and the cowardly surrender of Scotland indicated that the 
royal management of the external affairs of the State had 
again ceased. By the grant of the highest honours in the 
realm and the squandering of the moneys of the State as 
well as those of the royal household upon a foreign favourite, 
Edward II. proclaimed an equal incapacity for internal 
government. The insulted magnates, with the Parliament 
on their side, become rebellious, and league together under 
arms, and under the name of " Ordainers " force upon the 
king an executive council consisting of two bishops, an earl, 
a baron, and a representative of the earl of Lancaster. 
Although the most powerful Earl of the realm stands at the 
head of the opposition, yet dissension is again the outcome, 
followed, after a few years of mutual persecution, by the 
fall of the party government. If, however, these events, in 
which right and wrong are tolerably evenly distributed, are 
compared with those of the times of Henry III., in which the 
best and most discerning men like Pembroke and Montfort, 
are wrecked on the unfinished constitution, yet even in these 
struggles the progress of the constitutionally organized State 
is evident. In this crisis the heads of the ruling classes to 
their own risk and at their own responsibility step into the 
gap ; but the ringleaders pay the penalty for their excesses 
with their lives and property — a course of aflfairs which con- 
tinued down to later centuries, and which has preserved to 
the aristocracy, together with their honour and their influence, 
the heavy responsibility of a ruling class. With the support 

tntes. The statute of Acton Bnniel towards his prelates, earls, and barons 

(13 Edw. I.) begins with the words, baa granted;" the Statnte of Assis- 

•*The King in person and his council tance(21 Edw. I.), "Our lord the King 

haye decreed and determined ; " the in his Parliament hath decreed." On 

statnte Westminster 3, *" Our lord the the other hand, Edward defends the 

King in his Parliament, at the instance statute of Mortmain to the Pope with 

of £e great men of the realm, has the explanation that it had been made 

ordered;" the statute Quo Warranto^ "with the advice of the magnates," 

** Our lord the King in his Parliament and could not be altered without Uieir 

of his special faTour and inclination consent 



Digitized by 



Google 



64 Constitutional History of England. 

of the commoners the King again succeeded in shaking off 
the guardianship of the party of the nobles. All decrees of 
the Ordainers, so far as they violated the prerogatives of the 
Crown, were repealed, and it was solenmly acknowledged, 
that upon questions touching affairs of the Grown and State, 
resolutions could only emanate from the King himself, with 
the assent of the ecclesiastical and temporal estates. 

Yet in spite of this, the weak and purposeless monarch, in 
consequence of the open rebellion of his criminal consort, was 
soon obliged to abdicate, and was murdered in prison. The 
person of the King, but not the kingly authority, had at this 
time succumbed to a combination, which proclaimed the deed 
of violence with the insolent words, ^'The King has forfeited 
his crown by reason of his incorrigible disposition," whilst the 
Archbishop of Canterbury announced these words to the 
people with the intimation that '^ the voice of the people was 
the voice of God." (2) 

dSm^tb 551. (1827-1377). 

In the name of the successor to the throne, a youth of 
fourteen years, a criminal but energetic faction carried on a 
regency, which after a few years perished by a bloody retalia- 
tion. With Edward III. the first parliamentary government 
in principle begins, which in thirty-seven of its fifty years' 
duration convened Parliament seventy times to short sessions, 
in order to arrange with them the entire affairs of the realm. 
Even in the first years both Houses began to display lively 
activity both in external and in internal affairs, under a 
council of regency appointed by Parliament. The King, after 
attaining his majority, acted with the assistance of his 

(2) As to Edward II.'s Parliament, the ruling aristocraoy sinoe the days 

of. Parry, 70-91 ; Stubhe, ii sees. when the Mad Parliament at Oxford 

245-255, as well as the detailed ac* made the first attempts at mling the 

counts in the Peers' Report. The realm by a committee of nobles. But 

complete history of the Chrdainers (5 the constitution in the form it then 

Edw. II., seq.. Statutes of the Realm, wore was not as yet fitted for enduring 

i. pp. 157-167) needs a full exposition a party government of this description 

in order to enable us to appreciate the for any length of time, 
practical progress which was made by 
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Parliaments, throngboat his long reign, under circumstances 
frequently diflScult, with energy, discernment, and renown. 
During this half-century all the elements of power advance 
into the foreground at times, and then yield in their turn to 
a union of the opposing forces in constitutional struggles. 
On the one side we still meet with usurpations of the personal 
rule in matters of imposition of taxes, enforced loans, enforced 
levying of recruits and ships, extension of forests, arbitrary 
fines, and beginnings of an administrative jurisdiction by the 
Lord Chancellor ; and then again endless national grievances, 
confirmations of Magna Gharta, and of the right of granting 
taxes, restrictions of the laws of high treason, and limitations 
of the exercise of sovereign rights by the legislature. Violent 
encroachments by the estates on the royal right of appoint- 
ment; on the other side, express and effectual rejection of 
them. Protests against a penal jurisdiction of the council in 
25 Edward III. ; then again express recognition of the same, 
particularly in the feuds with the Church. There arose at 
this time a kind of equilibrium of forces, in which Lords and 
Commons develop their iaherent energy. 

Legislation holds its customary course, with the participa- 
tion of the Commons; the initiative is gradually shared 
between them and the monarch. 

Taxation by Parliament attains a fixed form; petty en- 
croachments upon it are given up by the Crown ; at the close 
of the reign a confirmation is again made. 

The control of the central administration by Parliament 
takes a peaceful, though at times an overreaching course. 
The events of the reign of Edward IE. raised the pride of the 
estates to such a pitch, that even the King, when he had 
attained his majority, at times yielded. Li 15 Edward III., 
after the failure of a foreign undertaking, the Parliament 
begins with stormy complaints about the taxation of the 
clergy, as well as about the appointment of the council and of 
the highest officers of the realm, which had taken place 
without their consent, with the claim that a '* peer of the 
reahn " could only be condemned to the loss of his rights and 

VOL. n. F 
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his possessions by his compeers. All great officials should 
at the beginning of Parliament lay down their offices for a 
short time, to render the lords an accomit of their behaviour, 
etc. All these demands are granted in return for a subsidy 
of twenty thousand sacks of wool. But after the close of 
Parliament the King issued a proclamation to the sheriffs, 
and declares that that statute had been wrung from him in 
violation of his prerogative and the law of the land, in 
circumstances under which he could not have done otherwise 
than ''feign," and that in consequence he repealed it after 
deliberation in his council. Two years later the Parliament 
also declared the statute repealed. Another attempt by the 
estates at encroachments (80 Edw. III.) was retracted in the 
following year. Nevertheless the senile monarch ended his 
days in disquietude. In 50 Edward III. it was moved, that 
since the present officials were not fit for their offices, the 
council should be increased by ten or twelve bishops, lords, 
and others as permanent members, and important matters 
only decreed vrith the consent of all. At the same time 
appears the first case of an impeachment by the Lower 
House. The Parliament of the ensuing year, however, let 
this measure drop. 

The result of the century of the three Edwards is the more 
distinct limitation of the functions and powers both of Church 
and State, in political government and assembly of the realm, 
in Parliament and convocation, in legislation and the adminis- 
tration of justice, but more especially in the firm establish- 
ment of the rights of Parliament in all their three directions. 
But with these manifold collisions are linked the increasing 
prosperity of the realm, as also the development of ex- 
ternal power, which in the wars against France gains for 
the English arms the first rank among the European feudal 
states. (8) 

(3) TonohJng the Parliaments of Beport, and in Hallam's ''Middle 

Edward HI., ef. Parry, pp. 92-137; Ages." The eyents in 15 Edward HI. 

Stnbbs, ii. sees. 256-264. The great receive their naive character from tho 

material of the precedents has oeen severe embarrassments, in which the 

exhaustively treated in the Peers' King had involved himjsel^ not withoat 
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5ttfc!)ata H. (1877-1899). 

A grand epoch of the monarchy is again followed by a 
period of kingly incapacity. In the name of the ten-year-old 
King the council of prelates and barons grasps the reins 
of government. The Commons were encouraged by the 
parties at the court itself to participate therein to a certain 
degree, and their action soon makes itself felt. The ruling 
council consisted of three bishops, two earls, two bannerets, 
and two knights. Chancellor, treasurer, chamberlain, justices, 
and other supreme officials were to be appointed during the 
minority ** in Parliament ; " but^ as a matter of fact, the 
government remains in the hands of the great council. On 
the ground of ever-recurring complaints as to military ex- 
penses a motion was now brought forward for the rendering 
of an account of State disbursements, and this was frequently 
repeated during the reign. As early as 8 Bichard II. a pro- 
posal was made to dismiss the regency, and appoint in its stead 
the first five grand officers in Parliament ; but this was not 
acceded to. The motions of the Commons, which were often 
of a radical character, are explained by the weakness of a 
disunited government, and by the encouragement which the 
ambition of the Earl of Lancaster and other lords of the court 
lent to such demands. 

The King, who at first made great promises, begins his 
personal rule with unusual grants to favourites (the Earl of 
Oxford, Michael de la Pole). As early as 10 Eichard II. 
the Parliament begins to threaten. The King, giving way, 
deposes and fines his chancellor, and grants a commission for 
the general revision of the administration. In 11 Bichard II. 
it is brought forward as a ground of complaint, that the 
officials have constantly induced the King to convene assem- 
blies ^* of certain lords, justices, and others, without the con- 
sent and presence of the lords of the great council." The 

bkme, by bis Trndeitakings upon the the King to make the thonghtlesBly 
Continent It was evidently the twenty pronounoed, and inegnlarly retraoted, 
thonaand sacks of wool which induced concession. 
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royal chamberlain is arraigned. The promise is given that 
no letters shall be issued under the signet or privy seal to the 
prejudice of the realm or disturbance of justice. The royal 
justices are even condemned to death. 

These events were followed by an era, in which the dukes 
of Gloucester, Lancaster, and York contended for the govern- 
ment in the name of the pleasure-loving, indolent Eing. But 
by spasmodic moments of personal energy, by surprise of his 
antagonists, and through the support of the Commons, a 
reaction was brought about in which Bichard II. apparently 
regained his full authority. A Parliament surrounded by- 
armed men repealed all the decrees of former years which were 
aimed at the royal prerogative, granted the King a consider- 
able subsidy for his life, and lent support to every bloody 
persecution and retaliation, and even to the appointment of 
a parliamentary committee, which was to remain sitting after 
the close of Parliament, endowed with decisive functions and 
exorbitant powers, which were certainly at once abused, and 
in later times disavowed by the cancelling of all the ordi- 
nances, judgments, and measures of the committee. Bat 
Bichard did not know how to make other use of his regained 
power than by employing it for malicious retaliation and 
measures of personal arbitrariness; by a series of proceed- 
ings the ill-advised King again revived the semblance of an 
absolute rule, so that he found himself suddenly forsaken by 
Parliament, Church, and people, and succumbed to the attack of 
the Duke of Lancaster, who, landing at Bavenspur with a force 
of sixty men, after a few weeks stood at the head of the dis- 
contented magnates and of an army of sixty thousand men. 

The result of this period are encroachments of the Lords 
upon the appointment to offices, while the Commons gain 
important precedents for a control of the State disbursements ; 
in both Houses impeachments of the great officers are frequent. 
The administrative law is pervaded by a double tendency. 
On the one side is found the endeavour of the estates to 
limit the discretionary power of the " King in council." On 
the other, extensions of the official authority in lower depart- 



Digitized by 



Google 



The Struggles of the King in Parliament. 69 

mentSy especially the extended jurisdiction of the justices of 
the peace oyer the labouring classes. On the occasion of the 
great rebellion of the peasants a summary intervention of the 
council took place without opposition. To satisfy a real 
national want, the equitable jurisdiction of the Chancellor at 
this time became formed. But the most important event of 
the period with regard to subsequent consequences occurred 
at its close, namely, direct revolt and formal deposition of the 
monarch by a resolution of both Houses of Parliamnnti-(4)L 

f^r ?::^ 

l^entB IF. (1399-1413). \ ' V 

- ' ... ^ 

The reign of the first sovereign of the house oi Lancaeteif 
begins with the unsurmountable difficulties arising from an 
usurped power, surrounded by conspiracies, rebellions, and 
external perils. As the feud-loving magnates regarded this 
dynasty as their own creation, their powerful partisans soon 
vied with the old foes of the house in combating the new 
King. The records of the council afford us an idea of the 
sorrows which brought the energetic and courageous monarch 
to an early grave. A king in this position, surrounded by 
pretenders with titles equal or superior to his own, was fain 
to be content to maintain the status quo. There is accord- 
ingly no more mention of taxes without Parliament, not even 
in severe administrative crises. In 6 Henry IV. the subsidies 
were only granted upon the condition that the moneys should 
be received by a treasurer sworn in Parliament, and that in 
the next sittings an account of the expenditure should be 

(4) AstotheParliamentBofBiohard and, haying been proToked by unjust 

n^ see Parry, 138-159 ; Stubbs, ii. measures, was suppressed with cruelty, 

sees. 265-270. On his aooession the The Parliaments regard it in no other 

want of a regency law was felt, in point of yiew than to complain of the 

consequence of which deficiency the mutinous behayiour of the villeins and 

Magnum Concilium itself actually dis- of their refractory refusal to perform 

charged the functions of a council of the services due from them. However, 

regency. The consequent dissensions in the province of taxation as in that 

and quarrels are associated with the of the discharge of civil and police 

dangerous rebellion of the labouring functions, the discernment and good 

classes, a rising which, for want of a behaviour of the wealthy classes soon 

ruling power, was dealt with by tlie return to the English self-govem- 

wealuy claases after their own fashion, ment. 
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rendered. In the same way in 7 Henry IV. ; here, however, 
the King again rejected the demand that the petitions should 
be answered before the money was voted. In 8 Henry IV., 
thirty-one weighty articles followed, all of which were acceded 
to. The King must appoint sixteen counsellors, and allow 
himself to be exclusively advised by them, and not dismiss 
them unless they are convicted of an offence. No judicial or 
financial official may be appointed for life, and no petition 
presented to the King except in council. Numerous abuses 
in the coimcil and in the administration of justice were 
enumerated and prohibited. The Court faction, if it incites 
the King against his subjects, must be removed and fined. 
(Four persons of the King's courtiers had before this been 
removed with assurance ''that the like should happen to 
every other person who should arouse the discontent of his 
faithful subjects")- For the due maintenance of the laws 
of the realm, neither the chancellor nor the keeper of the 
privy seal shall allow anything to pass under the seal in 
their keeping, either a warrant or a grant of letters patent, 
a judgment, or any other matter, which should not so pass 
by law and right, by which regulation the keeper of the 
privy seal was now also made liable tq immediate impeach- 
ment by Parliament. In the next Parliament, however, the 
King sent a message to the Commons to the effect that a 
statute had been passed in the preceding Parliament which 
violated his liberty and prerogative, and that he now asked 
their consent to its repeal. The Commons accede to this, 
and receive the King's thanks in return. Still more regard 
had to be paid the Church. One of the reasons of Bichard's 
overthrow was his indulgence towards heresy. Upon the 
demand of the Church the King accordingly launched the 
stat. 2 Henry IV. c. 15 against the Lollards, with the assist- 
ance only of the great council, and in spite of the opposition 
of the Commons. The new position of the monarchy was 
especially favourable to the consolidation of the peerage. A 
king, whose throne was based only upon the recognition of 
Parliament, could no longer treat the House of Lords as an 
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assembly convoked by his own plenary and discretionary 
powers. The inheritable right of those summoned by custom 
to a summons to Parliament was accordingly acknowledged. 
The Commons are also favourable to it ; in return for which 
complaisance the Lords recognize the right of the Commons 
to vote subsidies, and their co-operation in making statutes, 
yet with reservation of the exclusive jurisdiction of the Upper 
House. What could be said against these mutual recogni- 
tions ? Both Houses acknowledged, in consideration of them, 
that Henry was the rightful King of England. The supreme 
jurisdiction of the House of Lords was now expressly sanc- 
tioned, the mere official elements receded into the position of 
deliberative members. The procedure in both Houses now 
adopted a form resembling that of the present day. But the 
whole issue resulted most decidedly in favour of the Lords, 
whose military ascendancy was felt to be a consequence of 
the great French wars. (5) 

l^enrg F. (1413-1422). 

The popular and glorious reign of Henry V. in like manner 
moves within the limits of parliamentary privileges. The 
great struggles in France give the political activity an over- 
whelming impulse towards foreign affairs, under which legis- 

(5) Ab to Henry IY.'b Parliaments, in league with the Soots and theJCVelsh, 

see Parry, 159-170 ; Stubb8,iii. p. 1-72. worked just as aealonsly for the over- 

At the outset the difficulty is felt of throwof the dynasty as they had before 

altering an hereditary succession to the done for its elevation. In the struggle 

throne by deliberative assemblies peri- for self-preservation, Henry IV. rode 

odically convened. The Parliament rough-shod over single constitutional 

of Richard II. had, as a Consilium forms, as on the occasion of the sum- 

Begi* of Richard, ceased at his de- mary execution of the Earl of Not- 

podtion. Richard's Parliament could tingham and of the Archbishop of 

not therefore legaUy become the Par- York, when they had been taken with 

liament of Henry. Hence the several weapons in their hands. But, with 

members of the former Parliament regard to both Houses and to the in- 

were all assembled, but only as a ** con- terests of the nation, the Government 

vention," and after a few days new conducted itself with such parliamen- 

writs of summons were issued to the tarv correctness, that among the mani- 

same persons to form a Parliament in fold encroachments of the Houses upon 

the name of King Henry IV. But by the royal privileges, there was yet 

such fictions the jurists could be more found no occasion for an impeachment 

easily quieted than the Percys and of ministers, 
the great martial noble families, who, 
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lation and business in Parliament for some time rests. The 
somewhat needy state of the financial resources of the Goyem- 
ment demand frequent money grants. In 10 Henry V. the 
Commons are convened to take part in negotiations touching 
the league -with the Emperor Sigismund and the treaty of 
Troyes, after a great council has declared itself incompetent 
to deal with these subjects. In harmony with the Church, 
and with the liveliest sympathies of the nation, the dynasty 
especially consolidates itself by the brilliant successes of the 
war in France. (6) 

l^entg F5. (1422-1461). 

Under this name a regency again begins its sway, this time 
over the person of a child of nine months, who, owing to an 
unfortunate deficiency of intellect, was destined to remain all 
his life incapable of forming a single resolution. Contrary to 
the testamentary dispositions of Henry V., the Duke of Bedford 
was appointed not regent, but protector and guardian, with the 
Duke of Gloucester as his substitute. The affairs in France, 
which had become critical, were conducted by Bedford until 
his death (1484), with a firm and experienced hand. The 
internal government of the country was managed with a 
certain degree of security and regularity by an extraordinary 
council of the King appointed by the Lords. The situation 
of the realm had meanwhile become critical; financial em- 
barrassment had become urgent ; but the affairs of the State 
were for a long time worthily conducted by ruling nobles. 
The numerous regulations of the council, dating from this 
period, testify to the regular course of State business, which 
was so ordered that a certain and responsible official was 

(6) Afi to the Parlifl^ents of Henry were condemned without judgment of 

v., see the oomparaiiyely sparse matter their peers by judge and jury, on 

in Parry, 170-175; Stnbbs, iii. 72-91. account of a conspiracy against the life 

There occur again under this reign of the King. A summary penal juria- 

aots of a personal penal jurisdiction, diction of the council and the chan* 

where such was allowed to be reserved cellor ex delegcUione of the council was 

according to feudal principles, aud expressly recognized by 2 Henry Y. 

other individual acts of personal rule stat. 1, c. 9, in cases of murder and 

(Nicolas, ii. pp. 29, 30). Several lords manslaughter. 
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appointed for each principal department. The insufficiency 
of the rule by the nobles without monarchical guidance, how- 
ever, became gradually apparent in the bitter enmity between 
the Duke of Gloucester and Cardinal Beaufort and his powerful 
adherents. The hostile party found in Margaret of Anjou 
not merely the queen of its choice, but also a party-leader 
uniting manly spirit with feminine craftiness. The murder 
of the Duke of Gloucester (1447) gained for the Court faction 
thus leagued together the sway over the country in the King's 
name, but at the same time brought upon it the bitter hos- 
tility of the Duke of York and his partisans. The merited 
unpopularity of the Government led in its turn to the im- 
peachment and murder of the Duke of Suffolk (1450). 

In the party passions, which had been now kindled on both 
sides, the iSrst schemes of the house of York for a succession 
to the throne were displayed, to which this branch of the 
royal family stood certainly nearer, after the death of Richard 
II., than the younger line of Lancaster. From the death 
of the Duke of Gloucester (1447) all had gone badly in the 
State; Henry the Fifth's conquests were lost; and though 
the constitution was safe, the administration at every step 
failed in its duty; the Crown was impoverished, the Ex- 
chequer empty, the peace of the country never well main- 
tained, the law never well administered ; life and liberty of 
the subjects were insecure, whole districts in constant dread 
of robberies and tumult, and the local government either 
weakened by factions or in the hands of some great lords or a 
clique of courtiers (Stubbs, iii. 270). As early as 1454 the 
mental disorder of the King led to a first protectorate of the 
Duke of York, which again came to an end at the monarch's 
apparent restoration to health. The major part of the nobility 
held firmly in old feudal allegiance to the house of Lancaster. 
The opposing party consisted of the Duke of York, the 
greatest landowner in the realm, in league with the great 
family of the Nevils and the city of London, and apparently 
commanding the sympathies of the majority of the munici- 
paUties. The difficulties and financial distress of the Govern- 
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ment had meanwhile accumulated. The murder of the Duke 
of Gloucester, at the instigation of Margaret, gave the signal 
for the future action of the dynastic parties, who in con- 
sequence of the wide ramification of the royal family by 
marriage with the great nobles, represented two great oppo- 
nents almost equal in power. With difficulty were the parties 
kept within bounds for a few years by the constitution and 
the outward reverence paid to the Grown. So soon as this 
barrier was removed by the hopeless imbecility of the 
monarch, a furious conflict breaks out, in which both parties 
contend not against, but for the possession of royal power — a 
struggle in which acts of self-preservation, of violence and 
revenge soon become almost inseparably entangled. (7) 



(7) As to the Parliaments of Henry 
VI., see Parry, pp. 175-189; Btubbe,iii. 
pp. 94-181. The first decades still 
give, in the face of the aocumnlating 
difficulties, a testimony of the capacity 
of the nobility for mle. It was not 
until the second half of the reign tliat 
the political organization slowly col- 
lapsed. As early as 23 Henry YI., 
Bufiblk, in anticipation of coming 
events, refused to conduct the marriage 
negotiations witli France. On this 
matter there was passed in advance a 
kind of indemnity bill, confirmed by 
both Houses and the King, but which 
did not afibrd any protection against 
the subsequent impeachment of the 
minister. The unrestrained struggle 
that was now brewing resulted from a 
degeneration of that military organiza- 
tion which was the outcome of the great 
wars upon French soiL The royal 
paid soldiery flocking homeward in 
thousands upon thousands were only 
too readily absorbed by a newly 
organized military system of the great 
wealthy nobles, which became formed 
after the beginning of the French wars 
under the name of ** the liveries," and 
in which the warlike passions of the 
Middle Ages now burst forth in Eng- 
land. Under •* livery " was originally 
meant the furnishing of officials and 
servants of a great householder, pre- 
late, monastery, or college with cloth- 
ing and means of subsistence. The 
clothing now took the character of a 



uniform and badge of service ; and the 
greatest possible number of servants 
and dependants was looked upon as a 
proof of a high and aristocratic position. 
The livery was accordingly given to 
all who were willing to wear it, as the 
sign of a great following and of an 
influential position. The liveries be- 
came therefore badges of union. 
The lords wore one another*s badges 
out of courtesy. But before all Uie 
liveries became the counter signs of the 
great court parties, and the emblems 
under which the battles of the great 
dynastic factions were waged (Stubba, 
iii. 531, 534). With this was con- 
nected the frequent fortification of the 
residences and castles of the magnates, 
which though really dependent upon 
royal licence, after the times of the 
barons* wars had been permitted in 
numerous instances, especially under 
Edward III. It was precisely 'the con- 
trast between the strictly ordered life 
of the English county and the adven- 
turous camp life which had lasted so 
many years in France, which awoke 
afresh in the chivalrous part of the 
great nobility and the knighthood the 
daring and martial spirit of the Middle 
Ages, and the pride and insolence 
of the knighthood towards the peace- 
ful classes, and made this epoch a 
brilliant era in heraldry and in family 
pride. These retinues of the nobles 
concurred in a most remarkable manner 
with the stream of veterans returning 
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The battle of St. Albans (1455) opens the thirty years' war 
of the Boses. After a short period of apparent peace^ the 
King became, in 1460, a prisoner in the hands of his opponent, 
-who with great moderation brought about a decision of the 
Upper House, which recognized the Duke of York as Protector, 
and after Henry YI.'s death as his successor on the throne. 
Bat the Duke, surprised by a strategem of the Queen, was 
overcome, and the victorious party gave the signal for the 
execution of the captured opponents according to martial law, 
and for unceasing massacres and violence, which in the very 
next year brought about the overthrow of the hated Govern- 
ment. The powers of the King's council and the whole 
movable part of the political constitution became disunited in 
this great struggle ; in which, in fact, there was no question of 
a struggle for constitutional principles. Only so far as the 
house of Lancaster had gained the throne by its alliance with 
the clergy and Parliament, did the traditions of the Church 
and of the high nobility stand more upon this side, and those 
of the Commons more upon the other. Moreover, no eccle- 
siastical legal authority could inform the people upon which 
side the right to the crown lay. In truth, each fought for his 
share in the political power, and for retaliation and revenge. 
Through Parliament no independent solution now appeared 
possible. Each one was subservient to the victorious party 
by which it was summone'd, and condemned the other. Upon 
the temporal side the prime cause of the confusion lay in the 
military organization of the retinues of the great lords, the 

from the French wan with their bug- tenance, and first of all in 31 Henry 

oeesful experiences in field tactics, VI. c. 2, the recognition of an extra- 

snpplemented with the use of heavy ordinary penal jurisdiction of the 

artillery, before which the old glory of council in cases of ** great riots, ex- 

tbe bowmen had began to pale. The tortions, oppressions, and grieyous 
issue of the struggles, with such a mis> . offences," especially in the case of 

ture of warlike elements, was depen- violent acts of the magnates ; dis- 

dent upon surprise and accident to obedience to the council is to be pun- 

flooh an extent, that the battles of the ished as contempt of the King, in the 

foUowing period mostly ended in case of a peer with loss of his goods, 

massacre*, and were decided in a few his ofSces, and of his seat in Parlia- 

houra. In connection with this con- ment. This regulation was only to be 

dition of things now begins the series in force seven years, but it became a 

of laws relating to liveries and main- precedent for the later Star Ohamber. 
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** liveries," now forming the uniformed corps of extemporized 
leaders, increased tenfold by the enlistments of soldiers of the 
armies returning from France, and these made the issue of 
the battles altogether incalculable. The county militia formed 
no sufficient counterpoise, so long as it was opposed to the 
masses of the more skilled warriors who were perpetually 
streaming back &om France. Upon the ecclesiastical side the 
mischief lay in the indiflFerence of the Church, in which per- 
sonal religion had become lost, whilst the higher clergy, 
without any guiding principle, recognized every political 
power which recognized their worldly possessions. As among 
the confusion of the barons* war at the close of the preceding 
period, the higher clergy made themselves conspicuous in the 
persons of a few distinguished individuals, so did a change in 
the intellectual and moral education of the epoch announce 
itself in the fact that this period of wild struggles appears as 
an *^ era of great jurists," in which lord chancellors and 
justices of the realm make themselves famous in a time of 
violent barbarity, without however being able to secure the 
course of justice from serious abuses. (?•) 

©Muarlr IF. (1461-1488). 

The victory of the White Rose over Margaret of Anjou 
brought the heir of the house of York upon the throne. The 
bloody conflict of annihilation waged by the high nobles among 

(7^) The first protectorate in 82 Henry It had long and gloriously fulfilled the 

YL was made constitutionally revocable duties of the monarchy, and entered 

durante hem placito regis. The second with two generations of EngUshmen 

protectorate was appointed for an inde- into the bond of mutual faith, protec- 

finite period, until the duke should be tion, and allegiance. Gould a claim 

relieved of it by the lords in Parliament, of the older liB« be now entertained ? 

The members of the council became more But the K ing was notoriously incapable 

fiuctuating. Even in the previous year of governing, and in his name the per- 

fifteen members had been dismissed, secuting spirit of Margaret had, after 

and, on the other band, five adopted her victory of 1460, bogun a system of 

into it from the party of the duke. executions, confiscations, and aotions 

The claim of the house of York to the for treason, which left the house of 

succession was already expressly pro- York, its purty and partisans, according 

claimed. With the consent of the to the law of self-preservation, nothing 

nation and of Parliament, the house but a recourse to arms, and to the natiou 

of Lancaster, for a period of sixty years scarcely any other choice than that of 

had sat upon the throne of England, sidiug with one or the other party, 
with the support of the Parliaments. 
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themselves and particularly the indifference of the Church and 
of the masses to the aristocratic parties, made Edward after a 
short interval lord of the land, in a time of deep demorahza- 
tion, in which the existing contrasts of the English Middle 
Ages came to a violent issue. The long French wars, in spite 
of all their brilliancy and glory, had proved a hopeless under- 
taking. The European position of England demanded a final 
settlement with the Continent, which at last resulted in favour 
of the French nation, and once and for all decided the 
national isolation of England and its position in the European 
family.^ In the course of some decades of war upon French 
soil, a race had grown up which no longer found room in the 
peaceful counties and towns of its native home. Grown tur- 
bulent through the effects of camp life and of a course of 
plunder and extravagance, the lords now returning home found 
it even harder to settle down in their native country than 
did the thousands of hirelings. In the sober local govern- 
ment, in the English military, judicial, and police admini- 
stration there was no longer a field for military ardour and 
plunder. Now that these elements were thrown back in large 
numbers upon England, the struggle of the rival noble 
factions found in the soldiery accustomed to their leadership 
only too ready a material, out of which every rich and popular 
leader could frame for himself armies for civil war. Owing 
to the contested title to the Crown a party standard was found 
for all factions. The wild aristocratic struggle owed its peculiar 
character precisely to the alliance of all the great noble families 
with the wide-spreading royal house, and to the centralization 
of all political power in the King in council and the King in 
Parliament. ' The politic head of the Torkists, representing 
the interests of the boroughs and the country's need of rest, 
gained the victory at the expense of the great families of 
the land. Supported by the Commons, Edward lY. declared 
the rule of the kings of the house of Lancaster to be usurpa- 
tion, the Lancasters, Somersets, Exeters, Northumberlands, 
Devonshires, Wiltshires> and in all one hundred and fifty one 
nobles, knights, and clerics guilty of high treason; not by 
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judgment of a court of law, but for the sake of shortening 
the proceedings, by '' bill of attainder." One-fifth of the land 
fell by outlawry and confiscation into the hands of King, who 
restored a personal rule with pitiless severity. But in mar- 
vellous contrast to the former period, there is seen, amidst all 
the confusion, the coherence of the firm elements of the 
present political system. Amidst the din of arms, courts of 
justice, itinerant justices and juries went on in their usual 
course, and the jurisdiction of the Chancellor was enforced 
against fraud, deceit, violence, and disturbance of possession 
by decrees of probatio in perpetuam rei memoriam BJid habeas 
corpus, and this whilst the nobles fought in the King's council 
with intrigues, and in open field with drawn swords. (8) 



CBMuarb F., 3ttfc!iarb MI. (1483-1485). 

The royal power of Edward IV., so cruelly gained and so 

mercilessly exercised, fell after the murder of his sons to the 

usurper Kichard III., who in vain endeavoured to expiate by 

popular concessions his heavy crimes against all the laws of 



(8) As to the Parliaments of Edward 
rV., see Parry, 189-194; Stubbs, iii. 
188-190 ; and iii c. 18, ** Lancaster and 
York"). The entire barrenness of all 
the contemporary histories extends also 
to the parliamentary proceedines, which 
are mere registers of private bills and 
petitions of trade. It is the first Govern- 
ment under which no single statute 
was passed for the protection of personal 
liberty and for the redress of national 
grievances, although in this reign the 
administrative abuse of the so-called 
** benevolences " begins for the purpose 
of defeating the right of granting taxes. 
It is a reign of terror by reason of the 
ruthless exercise of the extrtordinary 
judicial and police powers, which kept 
the proscribed adverse party under con- 
stant surveillance, though the descend- 
ants of the party leaders who were con- 
demned to death and confiscation were 
for the most part restored by parlia- 
mentary decree to their right of succes- 
sion. The condition of the realm under 
Edward IV. was actually one of war, 
although in name it was under a 



government acknowledged by Parlia- 
ment Thus can be explained the em- 
ployment of courts-martial under the 
King, especially the much-talked-<^ 
patents of 1462 and 1467, by which a 
provost-general was appointed, <* ad 
oognoseendum et procedendum in omnt- 
hu8 et singulis eatisis et negotiis de et 
super crimine Uesm majestatis emter- 
isque causis, quibuscunque per pr»/alum 
oomitem ut eonstabtdarium Anglim^ sew 
coram eo, moUs^ movendis seu pendenU" 
bus ct," which Lord Coke considers con- 
trary to the constitution (Inst, vi. 127), 
and from which proceeded the con- 
troversy respecting the admissibility of 
courts-martial in times of peace. The 
occasional precedents for execution 
without trial of captive opponents 
which occur under Henry I v. and Y. 
are followed in the wars of the Roses 
by frightful consequences. Ocoaaional 
instances, too, of tne use of torture in 
criminal proceedings are met wi& in 
this reign of terror, but cannot be re- 
garded as the regular procedure of the 
courts. 
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God and rights of man. After the organized military power 
of the higher nobility had collapeed, the chief importance for 
a short time centred in the House of Commons, which, how- 
ever, with the exception of a bill against '^benevolences/' 
showed activity only in the matter of penal prosecutions and 
private bills. Forsaken by the greater part of his adherents, 
Richard III. succumbed to a coalition of the remains of the 
two factions of nobles, and lost, by violence and treachery, 
to the new house of the Tudors, the throne which he had 
hardly gained. (9) 

The monarchic power emerged from this hideous struggle 
with a title that could not be practically disputed, and with 
an undiminished supremacy. But when the blood shed in 
the struggle of the rival noble factions had ceased to flow, 
the Lower House had attained that full equality of power with 
the weakened Upper House, with which this period closes. 



(9) As to tbe Parliament of Richard 
KL, 006 Pany, 194; Stubbs, iii. 226, 
233, 234. What is outwardly incredible 
in tbe criminal career of tbe tyrant is 
pflychologictiQy explainable as being 
tbe incarnation of a deeply demoralized 
time, in wbicb, to^tber witb tbe ex- 
tinction of aU principles of law, all 
moral restraint became toosened by tbe 
decay of a Cburob wbicb even re- 
eponded to tbe flatteries of Bicbard III. 
Tbe repeated attempts to clear tbe 
character of Richard III. have all failed. 
The drunatic masterpieces of Shake- 
speare, dictated as they were by tradi- 
tion and knowledge of the English cha- 
racter, may be regarded as an historical 
iketch of this period. At the close of 
tbe wars of the two Roses, men bad to 
tell of twelve pitched battles, and of 
eighty princes of the blood royal who 



lost their lives in the battle, by tbe 
hand of the executioner, or by murder. 
Moreover, authentic history is enough 
to show that in this tragic period 
blood-guiltiness and retaliation follow 
one another with marvellous constancy. 
In the main the picture given by 
Btubbs (ii. 306) may be regarded as a 
mirror of the whole period. ^*It is a 
period of private and political faction, 
of foreign wars, of treason laws and 
judicial murders, of social rebellion, of 
religious division. . . . The barons were 
no longer feudal potentates, with class 
intetests and exclusive privileges . . . 
but leaders and allies of tbe Commons, 
or followers of the Court. . . . The roval 
policy bad placed the several branches 
of tbe divided house at the heed of the 
great territorial parties." 
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CHAPTEE XXVIII. 

'STjbe Wbm (B%tBtt% of iltt IfUalm. 

Usurpations and dynastic struggles veil the process of the 
legal formation of the estates, which was being brought about 
during this period in a quiet and unbroken course, according 
to the sound principle of the Middle Ages, that of basing the 
privileged position of the higher classes upon their perform- 
ances in the personal service of the State, and upon the 
amount of their contributions to the revenue. The merit of 
having successfully established this legal order belongs again 
to the monarchy. The words of Edward I. in the struggles 
for the consolidation of his island-realm were not forgotten, 
when he demanded of his faithful communitates that they 
should meet common perils with united resources, and take 
counsel with the King when the military and financial forces 
of the Government required to be increased **ut quod omnes 
tafigit (lb omnibus approbetur.^' The truly royal idea which 
influenced Edward I. and Edward III. is the combination of 
all antagonistic elements of society in a free activity in the 
service of the State, and the association of the people in the 
great tasks of the State, internally and externally, including 
every class of society capable of co-operating in the work. 

It is now the prelates and the temporal magnates who, by 
reason of their performances in the service of the State, 
represent a ruling nobility, — ^the middle classes (knights, 
freeholders, boroughs), who, according to the ideas of rank in 
those times, form a regular third estate—the three now legally 
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recognized statiis civiles of the English parliamentary con- 
stitution — on whose account this period is described as the 
period of the '* estates of the realm." As, however, lords 
spiritual and temporal are bound together by essentially 
uniform rights, and on the other hand the knighthood is 
distinguished by certain privileges from the rest of the com- 
moners, in this chapter we distinguish : — 

I. The estate of the spiritual and temporal peers ; 

n. The estate of the landed knights ; 

III. The estate of the freeholders and burgesses ; to which 
may be added, IV,, the whqle of the rest of the community as 
infra classem. 

I. ®]^ estate of t]^e spttttual anb tempotal magnates has now, 
as a result of the position they had actually attained imder 
Henry III., come to be a legally recognized estate of the realm, 
by the formation of the Magnum Consilium, which conceded 
to them a personal share in the conduct of all important 
business, and with it the highest political privilege of the 
time. For the spiritual lords a seat and vote in the great 
council is connected with definite high spiritual offices. In 
the case of the temporal lords the right is, as a rule, in- 
heritable by the firstborn son, or even by some other heir, 
according to the wording of the patent granting the peerage. 
To the old rights of the English feudal tenure this political 
right was only added as a fresh privilege by personal grant 
from the King on the formation of the Magnum Consilium. 
In consequence, the justices in 7 Henry VI. assumed that 
the claim to the name and title of a peer (as a right of 
property) belonged to the jurisdiction of the common law 
courts, whilst the claim to a seat in Parliament must be 
determined by the "King and the peers," the latter as a 
new creation of the jus publicum (Nicolas, Privy Council, iii, 
p. 58). 

The spiritual peers, now generally consisting of two arch- 
bishops, nineteen bishops, twenty-seven abbots, priors, and 
masters of orders, have, according to old usage, precedence of 
the temporal peers, the archbishops of the dukes, the bishops 

VOL. n. o 
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of the earls. Their right to a seat and vote in the great 
council is perfectly equal to that of the temporal lords. Their 
legal privilege of being judged by the Upper House has not 
arrived at any regular development, because, not without 
reason, they considered the claim to the privilege and benefit 
of clergy as more valuable. Moreover, their social position 
has remained on an equality with the pretensions of the 
temporal lords, which have now risen high. The archbishops 
keep up their establishments upon the same scale as the 
dukes, the bishops live like the earls. They hold their court 
with as numerous a staff of officials, servants, and followers, 
and travel like the temporal nobles with an armed retinue 
and great train. Though their interest in the army is less, 
yet on the other side they have a proportionately firmer posi- 
tion in the leadership of the Church, and in their personal 
experience in conducting the higher administrative business. (1) 
21ie temporal bench of peers consists at the close of the 
period of the five degrees of dukes, marquises, earls, viscounts, 
and barons, numbering under Henry VI. about forty or fifty 
in all. They have at the close of the period attained the 
hereditary rank for which they have long striven, in the legal 
form of a royal grant by patent, which at the same time defines 
the order of descent. Side by side with the peers by patent, 
there still appear certain barons by writ, though in continu- 
ally diminishing numbers, for whom the hereditary. summons 
is dependent upon custom. Besides these, there still con- 
tinues a small number of personal summonses, particularly 
for bannerets of the army then existing, which in the course 
of this period come de facto to an end. The most illustrious 
families in the land form at the close of the Middle Ages an 

(1) In extent, the baronies and under- vassals now appeared to be re- 
knights' fees of the prelates were at markably diminished, as the spiritual 
this time certainly rather less than lords had in course of time to a great 
that of the lords temporal. Many extent evaded the actual famishing of 
bishops and abbots possessed by feudal troops, or had obtained express 
knights' tenure not nearly as much as exemption. The Bishop of Lincoln, 
belonged properly to a barony, accord- who under Henry II. was required 
ing to the Exchequer scale, but only to furnish sixtr horse, was reduced by 
.single knights' fees according to the Edward I. to five ; the Bishop of Bath 
old valuation. The number of their from twenty to two, and so fortti. 
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estate of nobles, yet one restricted to the most modest degree 
of birth-nobility^ only passing to the eldest son, or the other 
legally entitled heir, without giving any right to pretensions 
to an ennoblement of blood, nay, under the express acknow- 
ledgment that all members of the family (except the wives 
and widows) belong to the class of commoners^ and have no 
Bhare in the privileged right of appearing before the peers* 
court, or in the other privileges of the nobility, (I*) 

Meanwhile, the numbers of the temporal peerage, as was 
the case in the former period, underwent the most frequent 
and considerable fluctuations. The great families of the 
Norman period had partly died out or been dispossessed, and 
had partly become connected by marriage and inheritance 
with the possessions of the royal family. After Edward I., 
the tendency was evidently to grant the greatest dignities and 
possessions of the earldoms, and a fortiori the recently created 
dignity of a duke, only to members, or at all events to near 
kinsmen of the royal house. Henry IV. sought to strengthen 
the usurped throne by the creation of a great family en- 
tailed estate, the legal results of which, to some extent, still 
remain. "With this view the Duchy of Lancaster was 
formed, by union of the counties of Leicester, Lancaster, 
Lincoln, and Derby, that is, by union of the numerous 
demesnes situate therein, and of all those manorial and judi- 
cial jurisdictions, which were to secure the ducal house an 
influence in wider spheres. The " palatinate " jurisdiction of 
the duchy included, accordingly, a number of baronies in the 
most various counties. In effect, this accumulation of the 
possessions and family connections of the great families pf 
the land had only one result, that it involved the whole of 
these elements of influence in the fall of the royal house. 
The great baronies of Buckingham, Norfolk, and Warwick, 
were almost equal to the royal possessions. For the purposes 
of the defence of the country, the greatest number of great 

(1*) With reference to tbe slow and to Chapter xxiv. See also Stnbbs, i. 

gradual origin ofthe hereditary peerage, 176. The courtesy title of the sous 

and the numerous controversies re- of peers is not legally recognized, 
specting it, I may refer to the excursus 
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lordships was to be found in Yorkshire and the Welsh marches ; 
the greatest number of small baronies in the southern counties. 
Whilst in the midland counties great baronies were less rich 
in lands, on the other hand the influence of the Crown had, 
in consequence of the manorial and judicial power of the 
duchy of Lancaster, become predominant. With the pro- 
gressive development of agriculture the revenues of the great 
landed estates increased to an extraordinary degree. As early 
as the fourteenth century great landowners are mentioned 
upon whose estates were counted 24,000 sheep, 500 horses, 
and several thousand head of cattle. But with increased 
wealth enormous expenditure had also grown up, of which the 
Black Book of Edward III. affords us a graphic picture, 
computing the expenses of the royal household at £13,000 
annually, of that of a duke at £4000, of a marquis at £3000, 
of an earl at £2000, of a viscount at £1000, of a baron at 
£500, of a banneret at £200, of a knight at £100, and of an 
esquire at £50. The expense connected with rank in aristo- 
cratic display at these times was shown in a great retinue ^ 
of armed knights, chaplains, clerks, motley soldiers and 
servants in uniform, a display which was considered obliga- 
tory, according to the notions of rank in those days. The 
Court Calendar (the '* Black Book")> claims for an esquire 
16 servants, for a knight, 16; a banneret, 24; a baron, 26; a 
viscount, 84 (20 squires, 40 yeomen, 24 grooms) ; an earl, 130 ; 
a duke, 230 (6 knights, 60 esquires, 100 yeomen, 40 grooms, 
24 stablemen). The retinue of the King himself was esti- 
mated only at about twice the number of the followers of a 
duke. 

These manners of the times coincide in a singular manner 
with the military organization in the French wars, which 
has been discussed above. Under Edward III. a condottiere- 
system had begun, by which the warlike lords furnish, lead, 
and even train whole divisions for the great war. The flower 
of these divisions is formed of private court-oflScials, sub- 
vassals, retinues, tenants, and servants, who are joined by 
warlike freeholders from the county militia, trained to martial 
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exercises under officers of the knighthood. But the customary 
and military exercises give the barons a still greater ascend- 
ancy, for they find on their own estates the means to equip 
larger corps, and to drill them in the customary manner. 
Their dependants form the cadres of legions, which can easily 
be mobilized. It was certainly only the King who possessed 
the financial resources requisite for keeping together these 
masses for any length of time, by giving high pay. But the 
lords were at the same time in a position, by forming coali- 
tions, to collect armies, whose sudden attacks the King under 
unfavourable circumstances was unable to withstand. Even 
after the close of the first period of the French wars, this 
danger showed itself under the unstable rule of Bichard II., 
and, after many vicissitudes, led to the deposition of the King. 
Under his successor, we meet with feuds undertaken by the 
nobles, in which some few discontented barons, within a few 
weeks, advance' against the King with armies of from six to 
eight thousand men {e.g. in 1405). The martial characters 
of Henry IV. and Henry V., knew how to curb this refractory 
spirit, and to divert its activity to the soil of France. 

This military organization, combined with the tolerated 
fortification of numerous castles and manorial mansions, 
turned out quite as disastrous for the dynasty, as for the 
nobles and the country, in the outbreak of the furious war of 
the Eoses. The two great dynastic factions, with their re- 
tinues of armed followers and hired troops, spread the party- 
spirit among the knighthood, the counties, the towns, and 
the parties in the Lower House, and finally split up the 
whole country into two camps of almost equal strength. 
Like an anachronism, the chivalry of the Middle Ages once 
again revived with all the mischief of private feuds, and all 
the ceremonial of a pedantic heraldry. The armed retinues 
in uniform (liveries), became at once the nucleus of a faction 
and a clientele^ which, with its powerful party machinations, 
interfered with the administration of justice and the main- 
tenance of the peace, and after the era of the wars of the 
Boses moved the English legislature to proceed with laws^ 
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frequently renewed and rendered more rigorous, against 
'* liveries, maintenance, and champerty." (1^) This revival of 
the chivalrous feuds of the Middle Ages in no way harmonized 
with the legal organization of the military system, especially 
that of the county militia, nor with the strict discipline of the 
courts and the police, the position of the justices of assize, 
and the commissions of justices of the peace. But it was 
just this contradiction between the inclinations of the higher 
classes and the rules of law, which placed the high-handed 
fashions of the time in harsher and more overbearing oppo- 
sition to the common law of the land. The adoption of the 
French language, manners, and customs, by the upper classes 
of these times is similarly connected with the French wars ; 
but all this was nevertheless powerless in the face of the 
firmly established foundations of the English constitution, 
and the position of the third estate, and therefore it was 
that in the thirty years' wars of the Eoses it hurried the 
baronial sway to its certain downfall. 

II. Wst estate of t6£ fenigfttS, or rather of the landed gentry, 
which proceeded from the blending of the lesser Crown 
vassals with the sub-vassals and great freeholders, has now 
won a prominent political position through the right of 
electing and being elected to the Lower House, in which 
latter it is a step in advance of the municipal burgesses. Its 
title to this position is based, as in the case of the peerage, 
upon personal service for the State, and upon the amount of 
taxes paid. 

(l**) For the origin of the liveries the in consequence of the badges of ser- 
necessaiy data have been already given, vice, extended to an excessive number 



The earlier statutes under the house of quarrelsome followers, whom they 
of Lancaster had reserved to the King themselves were unable any longer to 
the right of granting liveries and badges control, and whose deeds of violence^ 
of unions, as weU as to allow the lords, led to the oppression of the population * 
the universities, the Lord Mayor of around them, and who also when pro- 
liOndon and others, to put their servants secuted by the criminal and civil courts, 
in uniform. The lords especially had prevented the course of justice by the 
been allowed to distribute uniforms, imion of powerful bodies and the pro- 
hats, and emblems to armed soldiers, tection of the greet lords (maintenance 
as well as to fortify their castles in and champerty), and exposed the de- 
great numbers : thus had the way for fenceless people to a powerful party- 
the catastrophe of the war of the Koses tyranny. A survey of this form of 
been unconsciously prepared. The faction, and the legislation affecting it, 
protection of the great magnates was, is given in Stubbs, iii. sees. 470-475. 
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According to the gradually increasing uniformity in the im- 
position of the land and income taxes, the English gentry 
(very different from that of the Continent) was a chief basis 
of direct taxation, of which the knights' estates, certainly 
more than six thousand in number, according to the scale of 
the feuda militum^ formed a principal factor. Although the 
knights' estates (regard being had to their relevia and other 
feudal dues) were taxed, as a rule, as compared with the 
boroughs, in a proportion of one-fifteenth to one-tenth, yet 
they remained, in this as in the following period, the principal 
contributors to the direct taxes of the country. (2) 

Still more prominent and secure did the position of the 
knighthood appear, owing to their personal performances, in 
the now fully developed system of self-government. The 
military organization had, by a qualification of £15, arranged 
the knighthood as the first class in the county militia, and thus 
given it a prospective claim to the officers' places. In the 
constitution of the counties, the knights had ever formed 
the nucleus of the suitors; and in the formation of the 
magna assisa, and in the later extension of the jury system, 
they invariably remained at the head of the list of jurors. 
But the new institution of justices of the peace places the 
knights still more completely in an ubiquitous position at the 
head of the local government, to represent which, the knights, 
in their position as officers of the county militia, as jurors, 

(2) The statistical authority for the that the great groups of estates, botli 

feudal tenure of this period is the in number and total size, when oom- 

feadal book freqaentlj cited under the pared with Domesday Book, appear 

name TeUa de NemlL It appears to to have increased, whilst Crown vassals 

haye been compiled at the end of the of a medium estate of from three to 

reign of Edward II., or the beginning ten knights' fees are now seldom met 

of that of Edward III., yet employing with. In the above-named sum total 

materials which according to ofUcial are reckoned also the numerous '^ser- 

proofs date from the time of Henry jeanties," as woU as the fiefs under 

in. and Edward I. It contains six wardships, and the escheated fees» 

thousand three hundred registered which were under royal management. 

nsmes of great and lesser Crown and From this confused material, which is 

sub-vassals. The latter, howeyer, haye only intended for the Exchequer ao- 

been incompletely given ; for where counts, a graphic picture can at once 

the immediate yassal makes his pay- be gathered of the splitting up of the 

ments direct to the Exchequer, the fees into fractions, and of the intricate 

sub-yassals areincluded in the summary confusion of the greater landed es- 

statements. It is worth remarking tatee. 
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and as police magistrates, had such a natural claim, that 
for generations we find the same names as representatives of 
their respective counties. 

The executive had evidently a high interest in these services. 
But the State, as such, had no interest in restricting to certain 
families the claims arising therefrom, and in excluding all 
other classes from acquiring such rights. The English 
monarchy was strong enough and resolute enough to defend 
the true interests of the State in the formation of the estates 
of the realm, and thus to give the English aristocracy that 
sharply defined contrast which it presents to the formation of 
the inferior nobility in Germany and France, by following out 
the three lines of legislation laid down in the preceding period. 

1. By the alienability and divisibility of the knights' fees^ 
which had been already in Norman times permitted by royal 
licence, had been recognized again in Magna Gharta, and was 
more clearly defined in the statute Quia Emptores, 18 Edward 
I. c. 1. For alienations of Grown fiefs the sanction of the 
King was still reserved, but the neglect to obtain it only 
entailed a moderate fine (1 Edw. III. c. 12). Herein the 
policy was evidently pursued of faciUtating the division of 
great landed estates, multiplying the number of the Grown 
vassals and freeholders, and of entirely prohibiting for the 
future the creation of new manors, with their courts baron 
and police. A class-contrast between " noble " and 'Woturier " 
tenants of knights' fees after German fashion could never 
arise in England. But what was thus withheld from the 
ambition of the knightly families to keep themselves apart, as 
the propertied county nobility, redounded to the good of the 
knighthood as a whole, by according an enhanced political 
influence to the entire landed class. 

2. The second legislative tendency was to keep the honour 
of knighthood open to all liberi homines who had possessions 
sufficient to enable them to learn and perform the heavy 
service of horsemen. In the interests of the national de- 
fence and the finances, a practice was begun by the Ex- 
chequer under Henry III., in 1254, of officially demanding 
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of all greater landed proprietors, under threat of penalties, 
that they should cause themselves to be made knights. The 
frequently changing practice demanded this of all possessors 
of freeholds, varying according to a scale of £10, £15, £20, 
£30, and £40 annual value, which last sum was finally fixed 
under Queen Elizabeth, in consequence of the altered value of 
money. These coercive measures had no particular effect, 
as the majority of landowners preferred paying the fine for 
neglecting to acquire the honour of knighthood ; perhaps in 
order to escape the manifold burdens of the jury service and 
other duties. At all events, whilst a general obligation of 
the great landed proprietors was adhered to, the idea of an 
exclusive right in certain families to the dignity of a knight 
could not here arise. Pursuing the same tendency, the 
monarchy never permitted a limitation of the prebendal stalls 
in the cathedral and collegiate foundations to a narrow circle 
of privileged families, nor the assertion of proofs of nobility 
and other creations of so-called '' autonomy," such as were 
built up in Germany on the impotence of the executive. 

8. These were the reasons why the class of landowning 
gentry in England did not become a liereditary order; never- 
theless, class privileges were accorded to them which har- 
monized with their actual services in connection with local 
government and the payment of taxes— an exclusive qualifica- 
tion for knights of the shire. The political right resulting 
therefrom, which in course of time was destined to become 
the most important of all privileges, was now, however, based 
upon the newer form of the county constitution, independent 
of the older rank in the feudal militia. The deputies were 
stUl called knights of the shire, but the new dignity of a 
county member was regarded as independent of the honour of 
knighthood. In quite early times we meet with numerous 
esquires among the deputies, who were, after the election, 
symbolically girded with the sword in the county court, in 
order to satisfy the letter of the law ; at the close of the 
Middle Ages the majority were only esquires. It was in the 
nature of the case, that those landowners who preferred, as 
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justices of the peace, to devote themselves to agricultural 
pursuits and local interests, were just the men who, caring 
little for court duties, military adventures, and the honour of 
knighthood, should be chosen as deputies. The legal recog- 
nition of this well-acquired right was contained in 28 Henry 
VI. c. 15 (1444), to the efifect that only notable knights and 
such notable esquires and gentlemen of the county were to be 
elected, as could become knights, but no yeomen and inferior 
persons. 

Thus was a privilege conceded, as modest as that of the 
peerage, and not recognizing a greater amount of privilege 
of nobility than arose from the duties which the actual pro- 
perty rendered or could render, with certain still more modest 
honours extending only to the sons of the landowner, and no 
further. What was thus withheld from the aspirations of 
the individual families was again made good by the enhanced 
political influence of the whole class. The political position 
of the knighthood was recognized, without prejudice to family 
rights and social position. The country gentleman was quite 
as proud of his old family and coat of arms as the great 
baron, whose possessions often commenced centuries later 
than his. The esquire bore on his coat of arms a helmet 
and a shield, and had a very lively consciousness of a higher 
warlike vocation, even before he gained knighthood and the 
golden spurs. His younger sons generally received their edu- 
cation in the house of a nobleman, and he very frequently 
allied himself by marriage with the families of the higher 
nobility. But more valuable than these knightly honours 
stood the squire's influence in the district, in which his posi- 
tion was undisputed : in the offices and dignities of sheriff 
and justice of the peace ; in county court and great jury, and 
also as representative of his county in the House of Commons. 

An anomalous epoch, the way for which was prepared by 
the French wars, was ushered in under Henry VI. With 
French kinships and fashions, with French language and 
manner of life, new chivalrous manners spread from the 
higher nobility to the knighthood. The great dynastic spirit 
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of faction seized upon the counties. The outbreak of the war 
of the Boses recalled the period of club law under Stephen. 
Although the legal duel had been yirtually abolished by the 
action of the legislature, yet the chivalrous notions con- 
nected with it did not die out. The Court of Chivalry had 
at that time attained a certain importance. The brilliant 
successes, the immense booty, the adventurous life of the 
armies in France appears to have once more introduced into 
an otherwise prosaic period all the romance of chivalry* 
Daily intercourse with the French nobility and their social 
views, and a camp life of many years' duration far away 
from home, naturally increased to a great extent both class 
pride and military esprit de corps. (2**) 

In spite of this transitory variation, the mainstay of the 
knight's position in the provincial district remained, unaltered 
and undisturbed, based on his activity in the life of the country. 
For this reason the knights appear, from the first, to have 



(2*) The leanings of the English 
knighthood in this period have been 
described by me in an article upon 
the *• gentry" in Eraoh and Gruber's 
'* Beal-Encyclopadie." Under the in- 
fluence of the great wars subsequent 
to Edward L, and especially under 
Edward III., certain movements in this 
direction were already working. Tour- 
naments which were hateful to the 
prevailing public opinion, and which 
had been at times strictly prohibited, 
came again into honour under Richard 
IL ; the use of escutcheons as family 
emblems had become an established 
custom in the French wars, and was 
under Henry YI. regarded as an here- 
ditary right. Under Bichard II., for 
instance, a patent occurs in which John 
de Kingston is designated as **r0- 
fceivez en VegUUe de geniilhome et lui 
fait eequierV Under Henry VI. a 
certain ^mhard Angevin was raised 
with a formal **n6bilitamu8" to the in- 
ferior nobility. It was now a time in 
whidi the herald's office played a part 
with its rules of tournaments, shields, 
escutcheons, pedigrees, and in which 
pretensions to gentlemanly condition 
or degree were directly raised. In 29 
Edward III. John Coupland was by 



patent appointed an hereditary ban- 
neret. Under Edward III. and Henry 
lY. the orders of the Bath and the 
Garter were founded. The ceremony 
of creating a knight was revived with 
great solemnity. The dignity of the 
banneret was for a time regarded de- 
finitely as a degree of nobility, and 
therefore it was that under the pro- 
tectorate of the nobles in Bichard II. 
the election of a banneret to be a 
knight of the shire was declared to be 
inadmissible. Occasionallv also^in the 
statutes of this time the characteristio 
of the generosus a nativitate was men- 
tioned. Farther than this, the legisla- 
tion of Parliament never proceeded. 
The duties which the laws of the realm 
had already imposed upon the great 
landed proprietors in military, judicial, 
police, and tax-paying departments 
were all too serious and too burdensome 
to admit of attaching the idea of a 
nobility of birth to the mere descent 
from former owners of knights' fees. 
That tendency is only a transitory one,, 
as was the system of paid soldiery. ^ It 
is only permanent institutions which 
decide the question of class-distinc- 
tions. 
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had a regulating influence in the House of Commons. Though 
under Edward I. Norman names predominate among knights 
of the shire, yet by degrees English names become more 
constant. The same family names recur more and more re- 
gularly in Parliament, as well as in the parties of the court 
und the great council; and towards the end of the period 
the growing respect for the Lower House is manifested by 
the entrance into it of younger sons of the higher nobility. 
In the year 1549 Sir Francis Eussell, son of the Earl of Bed- 
ford, was the first instance of an heir to a peerage taking a 
seat in the Commons. The knights of the shire are per- 
manently the leading members of Parliament — an honourable 
and brave element which stamped its character upon the 
proceedings of the Lower House. The representation of the 
•constitutional rights and hberties of the nation until the close 
of the Middle Ages was undertaken purely by the knighthood 
in the Lower House, where, as a matter of course, the 
Speaker xvas also chosen from among the knights of the 
flhire. (2»>) 

The so-called " educated classes '* in England, as in Ger- 
many, come next after the knighthood. In a class system 
which bases its graduations upon landed property (or rather 
upon the services of real estate), all intellectual labour, as 
such, is still extra classem. Yet it, too, takes an important 
share in the functions of self-government, and thereby also 
a share in the privileges of the knighthood. 

(2^) Only a Eeeming exception is the in the dynastic struggles, especiaUy in 
'election of Richard Brook, member for the wars of the Boses, right and wrong 
London, to the Speakership (1454) by were for the lay understanding difficult 
reason of the peculinr situation of Lon- to distinguish ; even for a juristic mind 
don, and the permanent connection the institution of a lineal succession to 
subsisting between the county of the throne, dating from mauy genera- 
Middlesex and the city. Remarkable tions back, was something not very easy 
at first sight, in the violent party strug- of comprehension. According to tiiie 
gles of the magnates, is the apparently situation of affairs then, there was 
passive yielding spirit of the Lower nothing at last left even for tlie knight- 
House, and still more, as Stubbs (iii. hood but to side with one party, cboos- 
550) points out, the fact that the mem- ing it according to their respective 
bers of the servile Parliaments have views of personal gratitude and loyalty, 
isprung from the same class and fre- and to considerations of power and tern- 
quontly from the same families as those poral interests, 
of the independent Parliaments. But 
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Especially is this true of the parochial clergy. Whilst the 
prelates with their tenure hy barony belonged to the noble estate 
of the realm, the higher parochial clergy shared the rank of 
the knighthood, and in convocation had their own parlia- 
mentary representation. By the appointment of parochial 
clergy npon commissions of the peace, they also participated 
in the political influence of that magisterial office. Next in 
order came the universities with their ecclesiastical institu- 
tions, their ecclesiastical staff, and their ecclesiastical privi- 
leges. For the whole body of the clergy, the benefit of 
clergy in cases of a criminal nature was a weighty privilege, 
which frequently led to immunity from punishment, and 
which at this time, by a declaration of the episcopal com* 
missary, " legit ut clerictut,'^ could be extended to every person 
who knew how to write. 

Even in the preceding period a juristic class had become 
separated, ' as a speciaUy learned profession, from the clergy. 
The serviens ad legem, doctor juris, and the educated lawyer 
partook, like the lower clergy, of the honorary rank of the 
esquire, and found in the commissions of peace for the county 
a frequent occupation, independent of any real estate; the 
legal profession became more and more regularly the school 
for the higher judicial offices. At the close of the period the 
judicial staff consisted of a paid body of officers learned in 
the law. The clerical and liberal professions formed the com- 
plement of a higher middle class, which was in later times 
fitted for becoming fused with the knighthood into a single 
united body of gentry. (2") 

(2*^ The parochial clergy bears at tion, especially for the legal profes- 
this time, like the knighthood, the sion, and the notables of the cities, 
honorary title '* sir ;" upon the justices 6tubbs justly remarks on this point, 
of the realm was conferred the honour ** Two of the most exclusive and * pro- 
of knighthood, and eyen that of a ban- fessional * of modern professions were 
neret by royal grant. By an ordinance not in the Middle Ages professions 
of 1 Heniy V., Recording to which in at all. Every man was to some extent 
every formal citation of the courts for a soldier, and every man was to some 
the future the ** estate or degree or extent a lawyer . . . and he could 
raysterie*' of the defendant was to be keep his own accounts, draw up his 
expressed, the additinns esouire and own briefs, and make his own will„ 
gentleman from that time fortn attained with the aid of a scrivener or chaplain *' 
a technicaUy acknowledged significa- (Stubbs, iii. 596). 
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III. W^t class of fretfioniers anil munlttpal burgesses formed, 
together with the knighthood, the now legally recognized third 
estate of the realm, defined by the active right of election to 
the Lower House, and founded like the other estates upon 
payment of taxes and personal service for the commonwealth. 

The property base for freeholders entitled to the suffrage 
was real estate not liable to feudal services, in other words 
free (that is, only liable to money payments or definite 
services). Their original stock (the liberi homines and soche- 
inanni of Domesday Book) had been already increased in 
the preceding period by the parcelling of knights' fees ; and 
in this period it is multiplied in consequence of the extrava- 
gant pomp of the nobility and the knighthood, which was sure 
to lead to manifold alienations of portions of their estates, and 
to mortgages. The share in the land and income-tax of these 
small landed proprietors in the country and in the provincial 
towns was no inconsiderable one. But still more prominent 
was their personal service. The Statute of Winchester classi- 
fied the liberi homines down to the lowest degrees for the 
service of arms. The uniformed liveries of the great noble 
households were formed of the members of their families. Of 
them were formed the heavy-armed horsemen, archers, and 
hobblers for the royal armies in France, which had so gloriously 
vanquished the ill-disciplined feudal levies of the French 
army, that a treatment of this class in England as being 
talliables and corveables was forbidden, if on no other ground, 
by their military profession. But the regularly recurring suit 
of court, which now with the gradual dissolution of the 
county, hundred, and manorial courts, became more com- 
pletely developed into service on juries, could not but decide 
the question of a legal assessment. From the first, in the 
civil assizes not merely knights but all libere tenentes had to 
be taken into account. The presentment jury and the petty 
jury in criminal cases, as part of the magisterial institution 
for police purposes, had from the first been constituted with 
a prospective view to a numerous employment of the smaller 
freeholders^ The service on a jury was accordingly from the 
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beginning bnilt upon a broader basis than that of the old 
legal suitors^ who were, indeed, nominally, still summoned to 
the " county court." With Henry IV. begin new ordinances 
as to the mode of carrying out the county elections, in which 
at last the legal maxim that " political duties shall determine 
poUtical rights," prevails. By the ordinances of Edward III. 
the duty of serving on a jury in the county court was fixed 
at forty shillings annual value on a freehold, whether in fee 
or for life. These freeholders formed with the knights the 
ordinary court of the county in its then form. With 
this qualification, which was tolerably high for those times, 
the third estate in the county separated itself off from all 
below it. (3) 

A similar basis was originally also given to the municipal 
suffrage, apportioned according to participation in ''lot and 
scot." The municipal privileges arising from the farming of 
royal dues {firma burgi), the regular grant of a separate police 
court (court leet), and still more extensive municipal juris- 
diction led to the establishment of the principle that ''all 
resident householders paying scot and bearing lot could 



(3) The qualification of forty sblU- 
ings is oonaiderable when compared 
^th the ftflsefisment of £20, which still 
continaed as the rate of a knight'8 fee, 
in 80 far as it signified half a bide of 
land, a small yeoman's estate, or cor- 
responding honse property, with refer- 
«nce to which Fortescne mentions with 
satisfaction that in England a great 
nomber of such owners were to be 
found. If we remember the consider- 
able number of jurors who were re- 
quired each year for the civil assizes, 
the grand juries of the itinerant justices 
and justices of the peace, the petty 
juries of the same courts, the sheriff's 
toum and the courts leet, there will 
be seen to be an annual participation 
of thousands, by which lights, free- 
holders, and burgesses remain in a 
state of active independent co-opera- 
tion. In 1 Bichard III. c 4 it was 
certainly provided that in the sheriffs 
toum, in addition to freeholders of 
twenty shillings, viUani also of 26«. Sd, 
should be required to do suit, a pro- 



vision which is once again incidentally 
mentioned in 19 Henry VIII. o. 13. 
But the extraordinary service in the 
police courts in the country had never 
been regarded as an ordinary suit of 
court, and was the less suitable as the 
limitation of a pecuniary qualification, 
since in the private leets the copy- 
holders were only required to do suit in 
cases of emergency, and then without 
uniformity or any legally recognizable 
principle. The somewhat undefined 
conditions of the old duty to ordinary 
suit of court, in the county court, and 
of the old service in pulice courts, as 
well as those of the newly instituted 
system of serving on juries, made them- 
selves particularly felt in ttie unde- 
cided dispute as to who had to con- 
tribute to the daily allowance of the 
knights of the shire. Neitiier the 
legislature nor the central courts were 
able to establish here any general 
principle. Except in the county of 
Kent this liability to contribute re- 
mained dependent upon local custom. 
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exercise the liberties of citizens." Thus only day-labourers, 
lodgers, guests, and strangers were excluded. By the con- 
version of the indefinite dues payable to the lord paramount 
into fixed money contributions, the municipal tenure had been 
placed as burgage tenure upon an equality with the rural free 
tenure, socage tenure. Whether householders, by reason of 
the mere relation of tenancy, paid scot and bore lot and were 
admitted to the rights of citizenship, varied probably accord- 
ing to custom. The titles to the municipal citizenship by 
birth, trade, marriage, etc., which were so multifariously 
discussed in later times, were originally only the normal 
modes of founding a household. But the form of the civic 
service of court, and the civic taxes, the varied landed interests 
of the agricultural burgesses, trade and commerce, combine 
to give to the municipal suffrage an unequal development with 
a slow yet continuous downward tendency. The contrast to 
the normal creation of the estates manifested itself in the 
English cities in the following phenomena. 

1. In the decay of the discharge of suit of court in person, 
as a consequence of the altered judicial constitution and the 
gradual decline of the old police courts. From the very 
nature of the police business, it could be more efficiently 
performed by justices of the peace and constables than by 
periodical assemblies of citizens. The new service as juror, 
in which the passing of sentence was no longer involved, 
appeared more than ever a pre-eminently personal burden, 
and was considered desirable by no one. Poor laws were not 
as yet a part of the administrative system of the community. 
The periodical meetings of the citizens (courts leet) thus lost 
their practically important business, and only retained any 
degree of importance under special local conditions. For the 
service on juries the stat. 21 Edward I. allowed '* custom " to 
decide, without fixing any qualification for the municipal 
juries. But poorer persons as well as various wealthier 
tradesmen and the civic notables soon sought to avoid the 
service. For current administrative matters there were 
formed almost everywhere administrative committees, who 
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were either conBtituted ont of the " leet juries," or were, as 
occasion required, newly formed from among the number of 
chosen councillors. But such committees as are employed 
upon single lines of business, particularly the assessment of 
taxes, have notoriously a tendency to become permanent and 
finally to fill up their number by co-optation, as no one 
usually presses for participation in them. 

2. The original character of the municipal assemblies and 
money grants became also altered. For the deliberation in 
Parliament as to subsidies proposed to be voted, the municipal 
deputies were at first only regarded as a representative com- 
mittee of the communitasy which received binding instructions 
from its constituents; and originally perhaps in municipal 
assembUes a serious dehberation may have taken place as to 
the amount which it was proposed to vote. However, an 
understanding had always finally to be arrived at among those 
summoned to Parhament, by which the determination of these 
money grants became centred in the body of the representa- 
tives. But the more the recurring money grants adopted a 
uniform character, and particularly after the rates of con- 
tribution for the individual localities had become fixed, the 
more did such dehberations on taxation lose their object. 
The urgency of the taxes demanded by the King had finally 
to be left to the consideration of the deputies in Parliament. 
The commission of the delegates thus gradually and imper- 
ceptibly merges into a general mandate of confidence. In 
hke manner in the apportionment of the subsidies and tenths 
that were voted within the district of the individual town, 
the scale was a fixed one, in which the principal labour fell 
upon the assessment commission. It is evident how thus the 
municipal meetings from the point of view of taxation lost 
their definite object. The contributions to be raised for the 
municipal needs of the borough were as yet too unimportant 
to make municipal meetings or the election of the representa- 
tives a necessity. 

8. To this must be added the varieties of the municipal 
modes of property, when compared with the more uniform 

VOL. n. H 
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interests of the country. Trade and commerce have a natural 
tendency to form themselves into guilds, and, when the guild 
has been established^ to exclude all outsiders from pursuing 
the craft. Owing to the impotence of the executive (in 
Germany) or to laisser aUer (in England), groups of interests 
arise from this which aim at the exercise of police power and, 
when they have gained it, at constituting to themselves an 
autonomous industrial or commercial law according to their 
class interests. This process of formation now began its work 
in England, yet it varied in different places according to 
various influences. Where the institution of guilds had 
attained a paramount influence, the heads of the guilds might 
be the select class of the active citizens. In small localities 
the agricultural citizens and the owners of houses formed 
themselves into a kind of peerage, in analogy to the villages, 
in which the municipal landowners (burgage tenants) appear 
as the governing body. Where, besides the municipal may(»r, 
no permanent council or committee existed, a gathering of all 
taxpayers or landowners, or even of all residents, for the 
performance of single acts of election was sometimes called. 
But in proportion as personal activity in the community 
decreases, different modes of property assert themselves. No 
statutory and no customary law can under such circumstances 
keep political right alive ; and least of all a mere right of 
suffrage. At this time no abuses are as yet thought of. It 
was not until the following period that a conscious endeavour 
showed itself to fix these actual conditions by incorporation, 
and to replace the local unions by a counterfeited notion of 
''corporate" unions. But how small the actual electoral 
body was, is shown by the fact that even from the time of 
Edward III. the beginnings of a system of bribery are met 
with. (8^) The legislature allows these conditions to continue 
in their diversity, and even aggravates them — 

(3*) The political economic diversi- Agee have been treated by Stubbs, iii. 

ties, from the point of view of social pp. 359-892 (** Municipal Historj "). 

economy of the landed, indnstrial, and The English Industrial and commercial 

commeTcial interests of the English policy of this period has been very 

towns towsffds the close of the Middle thoroughly treated in Gennan treatises. 
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4. By an aimless increase in the number of parliamentary 
boroughs. Their modest position appears to have kept alive 
the opinion that in them there was to be found a parliamen- 
tary element devoted to the royal power. In spite of the 
resistance of the towns themselves, the number of members 
was at the close of the Middle Ages increased to four times 



pariicolarly (with a faU use of leoords) 
by Oeorg Bchanz C*Engl. Handels 
Politik gegen Ende dee Mittelaltera," 
Leipzig, 1881), and in piactical oon- 
cisenefls by W. von Oschenaki ('* Eng- 
land's Wirthflchaftliche Entwickelung 
im Ansgong dee Mittelaltera," Jena, 
1879). For the yiUage institntions I 
refer my raiders to the important con- 
tribntion of Nasae (** Die Mittelalter- 
liehe Feldgemeinschaft," Bonn, 1869). 
The economic intereets were here so 
different, that in its municipal develop- 
ment, England most nearly corresponds 
to the social development of Grermany, 
in so far as the executive, generally 
maintainiiig a passive attitude, allows 
tiie social groups to form their own 
constitution autonomously. The Cin(jue 
Ports retained an exceptional position 
between the knighthood and citizen- 
ship, on account of their special duty 
to defend the country. The great 
trading and commercial towns allow 
the treeing companies and commercial 
guilds a definite share in the municipal 
government, which also extends to 
numerous inland towns. Trade and 
internal commerce show no very strong 
inclination for corporate exclusiveness, 
but certainly for the export trade, 
which a few towns had originally, by 
reason of the dues imposed upon ex- 
port, contrived to secure to themselves 
by the so-called *< staple privileges." 
The articles of export thus monopolized 
were wool, sheep skins, leather, lead 
and tin, which only the merchants of 
the staple, as a corporation with ex- 
clusive jurisdiction, were allowed to 
export. The staple places were Lon- 
don, Bristol, Canterbury, Ghiohester, 
Exeter, Lincoln, Newoastle-on-Tvne, 
Norwidi, York, and Oaermarthen. 
8uoh privileges have not formed the 
municipal constitution ; but they have 
in some places aided in breaking 
through the normal municipal con- 
stitution by a kind of guild system. 



The periodical mistakes of this econo- 
mic policy are seen in the decay and 
impoverishment of the small inland 
towns by the monopoly of the staple 
places, which is also manifest in tiie 
tax-register as well as in a certain in- 
definitenesB of the legislation concern- 
ing these staple articles. All these 
elements are seen accumulated in 
London on the largest scale. In 
general, there prevails, it is true, at the 
time of the origin of the estates, a good 
understandingbetween the great landed 
interests of the country and city, in 
which from the earliest times the most 
powerful part of the nobility for a 
certain portion of each year resided 
in person. But just in this place a 
fluctuating struggle is seen in the 
creation of social class-right The 
industrial property l^es here so thickly 
accumulated tnat the uniform wealthy 
corporation aimed at overcoming its 
neighbour — ^that is, the guild system 
endeavoured to suppress the municipal 
system. After an unsuccessful attempt 
under Henry III. (1362), the municipal 
suffrage was granted to the guilds by 
ordinance under Edward III. The 
municipal elections now actually 
passed from the bargesses to the trad- 
ing companies. The innovation was, 
however, so opposed to the bases of the 
municipal and county constitution, 
that shortly afterwards an ordinance, 7 
Richard II., restored the old order of 
things and reinstated the wardmote in 
its old rights. But the battle between 
the guilds and the municipal govern- 
ment continued without interruption 
from that time forth ; the guilds retain 
a continual influence upon the elec- 
tions, and gain also from time to time 
new roval concessions, as under Edward 
lY. A list of the older charters of 
London is to be found in Merewether 
Oii. pp. 2360-65}. Cf. Gneist, « Die 
City von London,^' 1868. 
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the number of the knights of the shire, whilst the correspond- 
ing ratio of performances in the service of the State was 
rather the reverse. This undue ascendency is now seen in the 
social tendencies of the legislature. As early as Edward I. the 
citizens of London petition that the foreign merchants be 
driven out of the city *' because they become rich to the im- 
poverishment of the citizens.'* The influence of the boroughs 
compels Edward HI. to restore the staple privileges which had 
been abolished. Special laws are to protect the "honest 
merchants against increase of prices." The admission and 
toleration of foreign handcraftsmen meets with repeated 
opposition. The exportation and importation of wares is to 
be effected by ships which belong to the King's subjects (Rich. 
11.) . Only persons of an income of twenty shillings may 
allow their children to learn municipal trade or commerce 
(7 Hen. IV. c. 17). Still more important is the system of 
police regulations affecting labour. The plague in the year 
1884, and the consequent increase in wages, at first caused an 
ordinance to be issued and two years later the frequently 
mentioned parliamentary statute, which fixed the wages at 
the scale of the last five or six years, under threats of im- 
prisonment and branding. Under Bichard II. new statutes 
are passed, which prohibit a number of amusements to the 
lower classes, and are intended to keep them closer to their 
homes. The insurrection of the peasants under Bichard H. 
leads to the misapplication of the penal laws touching high 
treason. Under Henry VI. the union of labourers for the 
purpose of evading the statutes of labourers is declared felony. 
The Lower House once even petitions that the lower classes 
be prohibited from sending their children to school and devot- 
ing them to the clerical profession — and that too " for the 
honour of all free men in the kingdom." In the sumptuary 
laws the prevailing idea is that of " keeping the money in the 
country." It was only owing to the higher power and clear- 
sightedness of the monarchy, the magnates, and the knights, 
that these attempts were defeated, and their encroachment in 
general neutralized. 
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Lot the varied aspect of these phenomena it is clear that the 
firm cohesion which unites the knights and freeholders into 
one single conimunitas in respect of service and taxation, and 
knits them together with the estate of the nobility, is wanting 
in the municipal elements. The civic members only repre- 
sented a part of the boroughs, which were originally selected 
at random, and distributed very unequally among the coun- 
ties. The greater number of them represented no more than 
a market and trading centre for the surrounding country. 
The really active element among the citizens was very un- 
evenly distributed in the several towns, and displayed a con- 
stant tendency to still farther diminution. The natural 
result was, that in the municipal representation only a taste 
and understanding for local and class interests could develop, 
and no higher political taste for the ''ardtui negotia regni.'* (8**) 

In the inner life of the cities there is certainly seen much 
stirring agitation, sometimes even a violent struggle, not 
indeed between " capital and labour," but between trade and 
commerce, between trade and trade, guild and guild, magis- 
trates and guilds, or magistrates and citizens. Into the 
dynastic party struggles of the times and into the feuds 
waged between political factions in respect of the relation of 
the royal council to Parliament, they were drawn only through 
the party leanings of the nobility and the knights. But down 
to the close of the Middle Ages scarcely a single instance can 
be discovered, where, in the political party struggles, an in- 

(3^) In harmony with my views, *' There is scarcely the vestige of an 

Btnbbe remarks : *^ The presence of the attempt to reform the borough repre- 

borough members is only traceable by sentation " (Stubbs, iii. 589). At the 

the measures of local interest . . .local head of the politiccd movements in 

acts for improvement of the towns . . . the Lower House are to be found only 

diminution of imposts in consideration the knights. The boroughs merely give 

of the repair of walls, and the redress notice of local disorders. The great 

of minor grievances." The merchants commerce stands as a rule on the side 

** thought it more profitable ... to of the royal authority. Sometimes 

negotiate in private . . . with the certainly among the knighthood the 

King, than to support his claims for interest of the landowner is paramount 

increased grants of money in Parlia- regarding the rights of the workman or 

ment ; out of Parliament they were day labourer, but on the whole a oon- 

his pliant instruments ; in Parliament tinuity of their policy is seen in oon- 

they were silent or acquiescent in stitutional traditions (Stubbs, ii. 514). 
the oomplaints of the knights.** 
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dependent proposal has proceeded from the burgesses. In 
the struggle also between the dynastic parties they were can- 
vassed by both sides, but yet play no important part in the 
struggle, and do not display a constant devotion either to the 
Eed or to the White Eose. 

Thus was all precedent and all principle wanting for the 
laying down of the passive qualifications of eligibility for the 
office of municipal representative in Parlianent. The writs 
addressed to the sheriffs are worded as before, as indefinitely 
as possible — an election to be made *' de discretiorUms et 
magis sufficientibus;^* and thus it remained. But who should 
these eminent representatives be? The actual state of the 
judicial, magisterial and fiscal relations rendered the inactive 
mass of the citizens, as a rule, indifferent to an isolated 
electoral act ; as a matter of fact the electoral body was, in 
the majority of the boroughs, a small and select one. The 
choice fell, naturally, upon notables and civic gentlemen 
of the commissions of the peace. But as the commission 
of peace of the county was regularly connected with the 
cities, through the medium of the current police adminis- 
tration, the " gentry " came also into permanent connection 
with the boroughs, which in the fifteenth century often made 
them the objects of their choice. In any case, those appointed 
to the commissions of the peace and as deputies, represented 
analogous elements of property, to whom the gentry could not 
refuse an equahty of standing with themselves. Towards the 
close of the period we find consequently the titles of the gentry, 
such as esquires, etc., conceded also to certain municipal 
notables. 

But the more important political business was discharged 
by the staff of justices of the peace and by the deputies in 
Parhament, by which means an impulse to work for the public 
good and a permanent political influence were thus given 
only to the higher classes. In the case of the higher ranks 
of the borough population, the foundation was thus laid for 
their later fusion with the class of knights, forming a united 
gentry. In another direction, by the lowering of the inferior 
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eivic classes to the level of inaction, the fonndation of the 
pre-eminently aristocratic character of the later parliamentary 
representation was laid. For the landowning classes of the 
county, as a whole, the fabric of the three-estate-system, based 
as it was upon independent activity and rateability, was so 
immovably and firmly established, that it was capable of 
embracing and supporting the motley and anomalous forms 
of municipal representation, and thus in marvellous continuity 
outlasted the storms of the Beformation and the Bevolution 
down to the nineteenth century. 

IV. SRj^at temafns (nfta classem after the three estates had 
been separated off, is in the main a working population, which 
enjoys indeed personal liberty, but without any share in the 
political rights of the parliamentary constitution. These 
classes of society also pay their dues ; but in the great majority 
of cases not to the State, but to a landlord, a master, or house** 
holder, who is the immediate bearer of the State burdens. 
Some of these classes could, as supplementaries, discharge 
the suit of court in the court leet ; but this form of magis* 
terial courts was only a local, incidental, varying and now 
decaying institution. 

The improvement in the position of these classes, which 
had now taken place on the whole, is pre-eminently due to 
changes in rural economy. The money system with its 
liberating effects had now passed from political to local, and 
from public to private economy. Landowners and monaste- 
rial corporations at this period farmed no longer by means of 
bailiffs ; a new system, that of rent, had come into being, 
and a new class of leaseholders had been formed, occupying a 
middle position between the freeholder and the agricultural 
labourer. After their numbers and their prosperity had both 
increased, they share, with the small freeholder, the name 
of " yeomen." Such leaseholders in the fifteenth century, in 
ever-increasing numbers, took the place of the local bailiffs 
who formerly managed the lands of the lords and the monas- 
teries, but they stood in another form of dependence upon the 
landlord than did their predecessors. In respect of taxation, 
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they were rated in bonis almost in the same way as the 
freeholders in terris (Stubbs, iii. 552, 558). Their position, 
moreover, is dependent upon the amount of the rental and 
the capital. But with the leasehold system the interest of 
the landlord disappears in the services of his villeins, whose 
emancipation in consideration of money payments had been 
extensively brought about. 

Epidemics, bad harvests, and mistakes in the policy of taxa- 
tion had, under Richard 11. and Henry VI., caused repeated 
insurrections of the peasants, which were apparently attribu- 
table to the attempts of the landlords to re-introduce villeinage 
and manorial services, after new relations of service and rent 
had already taken their place. But when the system of money 
payments had become once for all established, by means of 
the institutions of rent and wages, the reasons for dissatisfac- 
tion were quietly removed, both by the landowners themselves, 
and by the abandonment of the unsuccessful system of poll-tax. 

This new system of economy shows its favourable results 
first of all in the abolition of serfdom. Whereas it was formerly 
more the influence of the Church, it was now the economic 
interest of the lord himself, which favoured the emancipation 
of the remaining bondsmen, for a free labourer proved a 
more capable man. Jurisprudence also accorded to the bonds- 
men the personal protection that belonged to the liberi homines, 
by regarding their relations to their lord as a legally defined 
exception. The serfs who still exist at the close of the Middle 
Ages are quite unimportant anomalies. (4) 

Quite as much ameliorated was the legal position of the 

(4) In the iBsurreotion of the peaaanta times was never revived. In the rehel- 

nnder Richard II., the sooial ideas of lion of John Cade (1450) the agitation 

the labouring classes went hand in hand was neither on account of serfs nor of 

with the heretical efforts against the reformation ideas, but it was only the 

Church. From the standpoint of human classes, who laboured for hire, who 

rights, the emancipation of the bonds- demanded the ** seven halfpenny loaves 

men was placed in the foreground. for a penny," abolition of money. 

The act of emancipation, which was equality in dress, etc, 4galiU et fra- 

passed at that time, was certainly re- tmiU, the natural antipodes of an ex- 

pealed at the instance of Parliament ; aggerated system of regulations affect- 

the interest of the lords themselves ing labour, which again disappears with 

was, however, apparently sufficient to the excesses of these regulations under 

remove this grievance, which in later the houses of York and Tudor. 
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manorial peasants or villani. The undefined services attached 
to these villeins' estates became, in process of time, for the 
most part converted into money rents, for reasons which lay 
in the economic interest of leasehold (Scriven on Copyhold, 
i. 46, 428). In the case of a higher class of them, at the 
commencement of this period, a right was in practice ac- 
corded to their land, to the extent, that deprivation might 
only take place according to the custom of the court (the later 
so-called privileged villeinage). For the rest, likewise, a right 
of deprivation only exjmta causa was recognized towards the 
close of the period by a famous decision, Taltarum's case, 
under Edward IV. " Copyhold" became, in this later period, 
more and more the common term, a name derived from the 
court roll, which was the title of possession. (4') 

The labouring classes of the cities were also in economic 
dependence upon property, but only in the free relation of the 
contract of hire. The narrow-minded restriction imposed upon 
their liberty of movement by the poor-law regulations was 
not introduced until later centuries. They share their passive 
position in the municipal government with the majority of 
the wealthy classes themselves in the later form of the muni- 
cipal suffrage. 

What the parliamentary constitution was able to concede 
to the unrepresented members of society (who in every form of 
representative government form the majority), was the legal 
liberty of mounting up into the higher classes, in which respect 
this constitution, in comparison with the parliamentary con- 

(4*) The copyhold was once eetimated sented in the county and in Parliament, 

by Liord Coke in a decision at one-third not bound by parliamentary money 

of the whole real property in the grants, and only subject to their special 

country, an estimate which, according taUagia. Representatives of them were 

to later statistics, was perhaps twice often summoned to Parliament, but they 

its r^ extent Of a separate nature never met together with the Commons 

were the tenures in ancient demesne. and formed no part of the Parliament 

These comprised partly full freeholders, In the case of these peasants the 

partly hereditary viUani (analogous to taxing right of the Crown continued 

the privileged villeinage), partly mere longest. In the later voting of the 

copynolders, who were by royal favour taxes the King consents on his side for 

exempted from the ordinary courts and those peasants unrepresented^ in Par- 

the county government, freed from jury liament in the words **Ije roi atun le 

service, and Uierefore, also unrepre- vettL" 
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stitntions of the Continent, is a model one. Ab it is open to 
the labourer in town and country by industry and skill to rise 
to be a tenant and small proprietor, so also is the way open 
to the working classes to enter into a more profitable career 
by their freedom of movement from place to place, and by 
the freedom of entrance into local companies and guilds ; to 
the middle classes in the towns is open the entrance into the 
offices of the municipal government; whilst the notables 
of the towns can obtain admission into the commissions 
of the peace or parliamentary representations, even with 
the honorary rank of esquire. The retail trader can at any 
time become a freeholder, and the leaseholder, in addition to 
his leasehold, can also exercise political rights as a freeholder. 
The wholesale trader can acquire from the impoverished noble 
the ancestral estate with all the rights and privileges of a 
manor attached ; and his family in the second generation 
will be reckoned among the most zealous champions of the 
privileges of the knighthood. Conversely the entrance of 
the younger sons of the nobility and the knighthood into the 
counting house of the merchant was not considered derogatory 
to their rank. The names of knights of the shire are found 
on the registers of the trading companies and guilds, and 
members of the old nobility sohcited with especial eagerness 
the offices of the civic mayors, aldermen, and recorders, as 
well as the municipal seats in Parliament. Elevation into 
the higher estates by means of the Church is open to all 
classes ; the middle classes may attain high honours and 
dignities through the law Inns of Court, and for the highest 
merits in that profession, even admission to the ranks of the 
peerage. (4**J 

(4^) **The younger sons of the superior clasBes; the Bmall freeholder 

country knight sought wife, occupation, and the small tradesman met on analo- 

and estate in the towns. The leading gous terms" (Stubbs, ii. 188). 

men in the towns, such as the De la What an alleviating influence the 

Poles, formed an urban aristocracy early organized direct system of taxa- 

that had not to wait more than one tion naturally exercised upon the class 

generation for ample recognition. The interests is shown by the tax assess- 

practice of knighthood . . . the custom ments themselves. The sumptutuy 

of wearing coat-armour, as well as real laws (23 Edw. IV.), the equality of 

relationship and affinity, united the the property and family law, and 
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The firm bond which knits together the system of this 
social formation by means of self-government and payment 
of taxes with the highest fmictions of the executive, extends 
down to the lowest classes as a bond of social aims, which 
placed, indeed, actual impediments in the way of ability and 
merit, but never legal barriers. English society thus attained 
a fundamental basis for the development of individual ability 
and energy, which determine the course of its history during 
the following generations. 



equality of taxation, produce here 
groups of aooiety such as were un- 
heard of on the Continent. The pro- 
perty tax of 1359 shows, for example, 
the following groups :— Dukes (133 
shillings), justices of the Grown (100 
shiUings), earls and the mayor of 
London (80 shillings), barons, ban- 
nerets. Crown counsel and great advo- 
cates, aldermen of London, mayors 
of the large towns (40 shillings), 
Imights, lawyers, councillors of the 
second order (20 shillings), knights of 
orders and merchants (13^ shillings). 



esquires, lower lawyers, mayors and 
councillors of small towns, greater 
freeholders and greater tenants (6} 
shillings), lower monks, esquires, and 
gentlemen without landed property, 
smaller merchants, tradesmen and 
tenants (3| shillings), and so on. That 
in the o£Qces of the royal court the 
three great classes of seijeants, gentle* 
men, and yeomen were distinguished, 
and that the social classes were regarded 
otherwise in the herald's office, was, at 
the close of the Middle Ages, just as 
natural as in our time. 
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CHAPTER XXIX. 
W^t ®rganf?at(on of tl^e Sotate— tJTj^e Iflopal ^tttogat&e. 

Like the permanent division of society into classes, there was 
also completed in this period an organization of the execn- 
tive, which, though obscured by dynastic struggles, became 
accomplished in a quiet continuous development. 

Marvellous to relate, yet vouched for by contemporary 
writers, the itinerant justices and jurors went their regular 
circuits all through the aristocratic Wars of the Boses. In 
fact, by the legislation of this period, those permanent insti- 
tutions were founded, which towered above the struggles of 
the time like a pillar; — large independent local unions, 
and great judicial corporations, encircle every government 
redoubtably, even in the conflict for the crown itself. But 
the position also of the permanent council, which from its 
central place exercises in daily action the varying functions 
of the executive, had become changed by the regular conmiands 
and prohibitions addressed to functionaries or to subjects being 
permanently regulated ; and that, too, in a double manner, 
either (1) by ordinances, issued without the consent of Par- 
liament, and which are alterable at the will of the King 
alone ; or (2) by statutes, which were issued with the consent 
of Parliament, and were binding also upon the King, and 
could not be altered without the consent of the three estates in 
v^Parliament. 

The powers of the monarchy (state) still continue, in the 
form of administrative regulations and ordinances, uncor- 
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tailed, nay, materially extended by new demands made upon 
the subjects ; bat the exercise of them is, in harmony with 
the nature of the State, with wise moderation confined by 
the Crown by unalterable roles. The King accordingly no 
longer appears as the personally commanding ruler, the 
feudal, military, judicial, and magisterial lord ; but the Grown 
appears as a permanent institution, which guarantees legal 
protection and permanent support to the life of society, and 
thus takes firmer root in the heart of the people. With this 
self-restriction by law, there accrues also to the King him- 
self a firmer legal protection, and to his rights an enhanced 
inviolability and sanctity. 

This specialization of the administratiye law, which forms 
the transition to the modem political system, appears in the 
fourteenth and fifteenth centuries to have advanced in all 
departments of the political government, although in different 
degrees, according to the temporary needs of the executive 
power. 

The military power over the Crown vassals continues ac- 
cording to deeds of enfeoffment and custom (common law) ; 
but the system of the national militia had become more com- 
prehensive and more living ; the recruiting and employment 
of which was now fixed by parliamentary statutes. But 
the deficient principles of the recruiting leave room for 
various abuses of the military power for financial and political 
purposes. 

The judicial power is based partly upon Norman admin- 
istrative practice, but in its most important features upon 
statutes, which more exactly define the position of judge and 
jury. The weak point is the reserved jurisdictio extraordi- 
naria, which still follows the lax principles of the old admin- 
istrative system, often restricted, it is true, by Parliament, yet 
just as frequently extended by party leanings. 

The magisterial power is based partly upon common law; 
but, in its principal departments, upon an endless series of 
statutes affecting the public safety, trade, and labour; all 
which in some measure limit the arbitrary powers of the local 
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magistrates. The weak place here is the extraordinary powers 
residing in the royal council. 

2'he financial power is based upon the demesne-possessions, 
the feudal dues and other hereditary revenues of the monarchy, 
whose extension was effectually prevented by statutes. These 
form the " ordinary revenue," out of which the current ex- 
penses of the State are to be defrayed, supplemented by 
extraordinary and periodically granted land and income taxes, 
to the grant of which the estates begin to attach conditions. 

The ecclesiastical power of the King had been much re- 
stricted after the events of Magna Gharta; in the dualism 
of the ecclesiastical and temporal state it was only the external 
boundary-quarrels that were settled by statutes. Encroach- 
ments of the Church upon individuals were stopped by '' writs 
of prohibition," encroachments upon the State by penal prose- 
cutions under the new statutes. 

The organs for the exercise of the rights of the political 
sovereignty thus organized have been already described, but 
shall be again recapitulated in this place in their three 
principal limbs. 

1. The Central Cowrts connected with the county and local 
courts form i^QJurisdix^tio ordinaria, the permanent part of the 
judicial system. There still continues a personal dependence 
of the justices of the realm, who remain at the same time 
assistant justitiarii of the council, and whose appointments 
are as a rule subject to revocation ; the spirit of monarchical 
government, however, makes this deficiency less sensibly felt. 
As early as by the stat. 2 Edward III. c. 8, the justices were 
ordered to allow justice its uninterrupted course, without 
regarding orders issued under the great or privy seal; the 
stat. 11 Richard II. c. 10 adds to this, that no writing is to 
be issued under the signet or privy seal to the disturbance of 
the ordinary course of justice. 

2. The Continual Council is the central department for the 
exercise of the sovereign and political rights in all directions — 
with reservation of the fixed spheres of the jurisdictio ordinaria 
and the ecclesiastical constitution. Here is the active seat 
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of the royal political goyermnent, the legality of the proceed- 
ings of which is enforced by the bringing forward of national 
grievances in Parliament, or, in an extreme case, by an im- 
peachment of ministers. By practice and statutes the per- 
sonal responsibility of the principal officials has already been 
expressly recognized. 

3. The Magnum Concilium in Parliament, finally, forms a 
supreme council of the Grown, periodically summoned, which 
includes the prelates and barons, and, in its widest extent, 
the representatives of the Commons also. The participation 
of each portion in the functions of a council of the realm 
has been laid down by parliamentary practice, and in such a 
manner that the participation in the highest extraordinary 
jurisdiction remains restricted to the Upper House. 

In its intermediate position between the courts of justice 
and the Parliament, the Continual Council has been gradually 
coerced into a legal line of govemment. But the bitter con- 
flicts of the age again and again proved that for the attain- 
ment of this end neither judicial officialism nor parUamentary 
meetings were in themselves sufficient, but that there was 
rather needed a ramification of the rights of political govern- 
ment into the district and local institutions, to form a counter- 
poise to the violence of the parties. All legal barriers 
imposed upon despotism have only become gradually effectual 
by the system of self-government, in which the wealthy 
classes assume the exercise of the political functions, and 
thus undertake the protection of the individual against abuses 
of the political power. Of this the Middle Ages always 
retained a lively sense, which the feudal system and the 
feudal courts on the one side, and the traditional Saxon 
judicial institutions on the other, had engrafted upon the 
nation. By the blending of the nationalities both tendencies 
became fused together. Having advanced in person to the 
supreme government of the realm, the county and municipal 
unions comprehend in themselves both feudal and local law, 
military and municipal constitutions, ruling classes (prelates 
and nobles), and middle classes (knights and burgesses), all 
in a living organization. 
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It was out of this combination, individaally and collectiyely, 
that the personal and political liberty of the nation proceeded. 
Comities and townships have become independent in conse- 
quence of their connection with the judicial system; the 
courts have become independent through their connection with 
the independent committees of the county and civic unions 
(juries). By its representation in Parliament the collective 
community system has become a permanent counterpoise to 
absolute political government. The peculiar nature of the 
English constitution has now become fixed by the formation 
of communal bodies for the service of the State. They are 
individually described as " counties," " ridings," " hundreds," 
or collectively as communes, communitates ; only in the cities 
has the first formation of '' corporations " commenced, which 
in later times became the source of artificial deformities. As 
personal service and rateability in respect of taxes, were by 
principle combined together in the communal bases, so was 
it also the case in Parliament — only that in the case of the 
prelates and lords it was their personal participation in the 
affairs of Government, in the case of the communm their 
rateability, which appears to be the predominant feature. 

In accordance with the nature of the State there thus 
arises a relation of mutuality with respect to public rights. 
The liberties of Parliament are originally an emanation of 
the royal power. There exists no parUamentary right of 
bishops, lords, knights, and burgesses, which was not in its 
origin a result of royal grant. The maxim of the courts of 
that period, " Tout fait in luy, et vient de ltd al commencement " 
(Year-book, 24 Edw. III.), was fundamentally true. The 
development of the parliamentary constitution from a system 
of personal government was also discernible in the fact that 
the kings themselves, whilst mere children, were obliged to 
perform in person certain acts of sovereignty. 

On the other hand, the title to the crown in this period had 
been more than once created by Parliament, and still more 
frequently were the rights of the Crown defended and main- 
tained by Parliament. Under the house of Lancaster, at all 
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events, the Crown was no longer based upon the ground of 
hereditary descent alone, but upon mutual acknowledgment. 
Hence the maxim of the courts : *^ La ley est la plus haute 
inheritance, que le roy ad ; car par la ley U meme et toutes aes 
sujets sent ruUs, et si la ley ne fuit, nvl roi, et nvX inheritance 
sera" (Tear-book, 19 Hen. VL). 

The fixed elements of the political system of this period are 
to be found in the judicial system, in the systematic combina- 
tion of the exercise of the sovereign rights with property, 
i.e. self-government, and in the perfectly stable ecclesiastical 
constitution. They are all represented in the Upper House 
as being the head of all judicial constitution and government, 
including the highest juriedictio extraordinaria. The special 
rights of this high body are indeed described as " privileges ; " 
but these privileges are politics^ rights with an upward ten- 
dency, and are not (as in the ancien regime of the Continent) 
social advantages with a downward tendency. They afford to 
a supreme legislative council the necessary personal indepen- 
dence in dealing with the Crown and its paid servants ; but 
involve no inequality in respect of family and property-law, 
no immunity from taxation, and no exemptions prejudicial to 
other classes of the people. The conservative portion of the 
constitution has already, at the close of the Middle Ages, become 
well fitted to guarantee the maintenance of the constitution 
and the conduct of the affairs of the realm according to the 
laws of land. 

The moveable part of the political government has, besides 
this, an extensive province. Within the circle which law- 
courts, the Upper House, and the Church describe around 
the personal government, there is a wide domain, in which 
the ''King in council" moves, and at his side the Commons, 
with their grievances and motions, with their initiative in 
legislation, and conditions annexed to taxation. The fixed 
sphere of political government becomes more extended in 
each generation ; but in like manner also the moveable circles 
become expanded, owing to the continual fresh needs of the 
State and society. In the Middle Ages a narrow-mindedness is 
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visible, which on the one hand would wish to pass all sovereign 
power through the mould of an established legal organization, 
while on the other hand, for the sake of immediately satis- 
fying social demands, it would fain ride roughshod over every 
legal barrier. Both tendencies are represented in this consti- 
tution; the restless element pre-eminently in the House of 
Commons, with its preponderance of small burgesses. The 
instability of all representation of interests is here quite as 
visible in numerous small features as the party spirit of the 
magnates is seen in greater. The instability of such efforts 
and aspirations, combined with the violence of the Middle 
Ages, then points ever to the King, as being the embodiment 
of the perpetual impartial sovereign power. Every collision 
of the estates with each other and with royalty, awakes 
afresh the consciousness that the source of all the rights of 
the great lords, and the last protection and support of the 
weaker classes lies only in the permanent sovereign power 
— that is, in the monarchy. At every encroachment of the 
Lords and their great parties, the jealousy of the Commons is 
aroused, and an altered tone is noticeable both in the lower 
ranks of society and in the Church. Often as the Commons, 
in those party struggles, follow the lead of the Lords, in the 
moment of necessity a king who is conscious of his vocation 
finds still in them his greatest support, and the grateful recol- 
lection that it is to the monarchy that they owe their liberties. 
A rising of the unrepresented classes against the monarchy 
never occurs throughout the whole of the English Middle Ages. 
The constitution of Parliament has accordingly, in contrast 
to the Norman period, led to an exaltation and an enhance- 
ment of the royal dignity in spite of all the fluctuations and 
violence of this period. " There is," says Hallam, " nothing, 
absolutely nothing of a republican aspect. Everything appears 
to grow out of the monarchy, and redounds to the advantage 
and honour of the King. The voice of the petitioners is, even 
when the Lower House is in its most defiant humour, always 
respectful ; the prerogative of the Crown is always acknow- 
ledged in broad and pompous expressions " (Hallam, iii. 153J. 
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The people's conceptions of law were determined, as had 
ever been the case, by the customary legal relations, with a 
strong influence of recent impressions. The popular ideas of 
the royal power (*) at the close of the Middle Ages could not 
therefore be simple ones. In the conceptions of those times 
State and society combine to form a threefold basis of royal 
power. 

An old historical basis still existed in the idea of the 
suzerain ownership of the King in the soil, as Dominvs Anglim. 
The King was in fact still the greatest landowner in the 
country, as he was in theory the sole landowner. With the 
gradual dissolution of the feudal law in favour of private 
property, this conception becomes less prominent; it was 
shaken also by the change of dynasties. The recognition of 
this principle was, however, for the wealthy classes a necessity, 
because by legal construction it had become the source of aU 
private rights in the soil. The English monarchy had thus 
attained a solid foundation of hereditability, such as the 
German empire could not claim. The doctrine of the jurists 
treats the succession to the throne according to the right of 
primogeniture in the same way as the succession to real 
property, from which also the expression " title " was borrowed. 
Like the succession in real estate, it follows immediately, and 
is ipso jure attached to, the title of possession residing in the 
predecessor. After Edward I.'s accession no interregnum was 
legally recognized in a succession to the throne (AUen, '* Pre- 
rogative," 47). 

The monarch represents, moreover, "the head of society," 
and as such is recognized by the forms and ceremonies of the 
court, which in the coronation festivities even reproduce the 
household of long bygone centuries. The old hereditary court 
offices of High Steward, Great Chamberlain, High Constable, 
and Earl Marshal still continue. Of the heads of the active 
court officials, viz. the King's Chamberlain and the Steward 
of the Household, the first has now become an active minister 
of State, and the second the managing head of the household. 
(*) Cf. infrcL^ the note at the end of this chapter. 
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The splendour of the temporal as well as of the spiritual side 
of the Court was enhanced by the constitution of Farlia- 
menty not as a mere idle show, but in involuntary recognition 
of the necessity of raising the monarchy above the rich and 
brilliant nobility of this period, and thus to hold up the 
sovereign power in the public view above all the classes of 
society. (**) 



(••) The courts of the Plantac^Deia, 
like the court8 of all times, suggest 
ieminiisoeno< s of an older social or«ler 
of things. This is especially tiie case 
with the coronation rer* mony, in which 
the old household of the hea*l of a 
German clan is a^^in revived, from 
the great honorary oflSoes down to the 
smallest services. The office of the 
hereditary vMJor domus^ Lord High 
Steward, as the first court official, died 
out in comparatively early times, but 
was revived for coronation feetivals and 
for a solemn peers* court, pro hac vice. 
The hereditary office of Lord Great 
Chamberlain continues even to the 
present day as an hereditary office, 
fulfilling the chief hoiiours on the day 
of coronation. The office of the Lord 
High Constable, with his seat in the 
curia militarise and his patronage of 
lower offices at court, in the army, and 
in courts of justice, continues during 
the Plantagenet times. The office or 
Earl Marslial, after many escheatings 
to the Crown and re-grants, is at timt-s 
hereditary, at times held for life, and 
then again a revocable honour. It was 
otherwise with the active court officials, 
who even in the preceding period formed 
a second class separate from the here- 
ditary offices. A long list of this royal 
householii under Edward IV. is given 
in the Liher niger Regis Anglim, printed 
with other documents by the Anti- 
quarian Society (1790). The real 
administrative coui-t functionary is, as 
in our day, the Steward of the House- 
hold. The remaining officers of the 
household (some of whom were also 
state officials) are the bishop confessor, 
the Chancellor of England, the Lord 
Chief Justice of the Common Pleas, the 
King's Chamberlain, bannerets, knights, 
secretaries, chaplains, equerries, keeper 
of the wardrobe, gentltmen Ubh«rs, 
yeomen of the Crown, groomfl of Uie 



chamber, pages of the chamber, officers 
of the jewel-house, the physician, 
surgeon, apothecary, and t>arber of 
the King, the henchman, squires of 
the household, kiug-at-arms, heialdSfe 
serjeants-at-arms, minstrels, attendiints 
and messengers; the dean of the 
chapel, chaplains and clerks, yeomen 
and children of the chnpel, clerk of the 
closet, master uf grammar, officer of 
vestiary, clerk of ti*e Crown, clerk of 
the market, and clerk of the work& 
Besides the^e a secretarial staff of 
clerks of the board of green cloth, 
clerks of the control office and oounting- 
house. Under departments: The bake- 
house, the larder, the pastry-kitchen, 
the cellar, the vintner, the beer-oellar, 
the tankard-house and bowl-house, - 
beer-bearers, the spiary, the confec- 
tionary, the light department, the 
butler's department, the linen de- 
partment, and the laundry depart- 
ment. How necessary such a com- 
plicated household was aooonling to the 
notions of those days U shown ns by 
the analogous household of Uie royal 
family and the magnates. The Black 
Book fixes the ^at of the Queen at 
forty shillings a day, in addition to 
twelvepence each for one hundred re- 
tainers (£2555 annually) ; for the heir 
to the throne thirty shillings, as well 
as a suite of fifty (£15G0) ; for a duke 
and saite of two hundred and forty 
(£4000), etc. As a classification in 
almost all branches of tlie household* 
the division into Serjeants, gentlemen 
and yeoman is revived, which was at the 
same time an expression of the social 
ideas of rank in those times. A royal 
body-g^ard of twenty-four serjeants-at- 
arms had already been formed by 
Bichard I., which was employed at 
an active guard of honour for the 
Parliament, the Chancellor, and the 
Treasurer. 
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The Grown, as hereditary possessor and source of all magis- 
terial power^ forms in the legal and religions conceptions of 
the time the nucleus, compared with which all possessory 
and social conditions appertaining to the monarchy are only 
means to an end. As the conceptions become matured, new 
expressions for it come also into use. As the name '' parlia- 
ment " appears with the new conceptions of social right, so as 
its correlative the term " royal prerogatives " occurs. At first 
it meant especially the financial rights of the King, arising 
from his feudal suzerainty, all which should be as against the 
estates a noli me tangere ; as in the stahUum de prerogativa 
Regis, under Edward I. (formerly generally attributed to Edw. 
II.). In later times the judicial power appears as the centre of 
the prerogative, which appertains to the King of his own right 
independently of the ruling classes. But the more extended 
the tasks of the sovereign power become, the wider and more 
comprehensive becomes the notion of the prerogative, until 
it reaches the conceptions advanced by Coke and Blackstone. 
It is the same notion which the later German imperial law 
associated with the term '' Kaiaerliche reservatrechte,*' yet with 
the material difference, that these reservatrechte of the English 
monarchy embrace an extensive and actual imperium, and 
that the English parliaments have not, like the German im- 
perial and provincial representative assemblies, forced their 
way into an habitual exercise of the sovereign and adminis- 
trative power in all those functions which, in a well-organized 
political system, can only be securely centred in a single hand. 
In England also, as is always the case, many conceptions of 
later days have erroneously been attributed to the Middle 
Ages. The difference between the constitution at the close of 
the Middle Ages and the modem theories of constitutionalism 
lies principally in two points. 

1. The King has the commanding and disposing power in 
State affairs (the imperium, the ruling power) which, as in the 
Garlovingian constitution, is the source and basis of the royal 
prerogative. The immediate emanation from it is the right 
of ordinance; for what the King can command in single 
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cases he can also ordain for similar ones. This right is now 
limited by parliamentary statutes, but not restricted to the 
mere "execution of laws." From this follows the right of 
appointing the organs of government. From all encroach- 
ments and excesses Parliament always voluntarily returned 
to the royal right of appointing the officers of State. Only 
a few offices, and those subordinate ones, are held by the 
feudal mode of " tenure." It is, moreover, a maxim of common 
law that all magisterial offices are held revocably during the 
King's pleasure; with the exception that the tenure of the 
judicial office for life had already become usual in practice. 
This ruling power comprises that which the later treatise of 
Blackstone describes as the "royal authority," that is, (1) 
the representation of the State towards foreign powers, 
decision as to war and peace and international treaties ; (2) 
the military command over every branch of the armed-force; 
(3) the King as the fountain of justice, with the rights of 
appointment which flow therefrom ; (4) the King as supreme 
guardian of the peace; (5) the King as the source of offices of 
honour and privileges ; (6) the King as the arbiter of com- 
merce ; and (7) the now very restricted ecclesiastical supre- 
macy. But the difference between it and the conditions 
obtaining in the eighteenth century lies in this — that the 
numerous ambiguous points of sovereign rights, which have 
not as yet been determined by the legislature, make these 
powers appear as real rights, which are in normal times left 
to the personal decision of the King. As yet no party govern- 
ment, in the meaning of the eighteenth century, exists. The 
Church is as yet perfectly separated from the temporal State. 
As yet the real political government is united in the person 
of the King, his counsellors, and courts of justice. No parlia- 
mentary budget, no influence by the estates of a continual 
control of the incomings and outgoings of the State has yet 
been established. The financial centre is as yet in the King's 
hereditary revenue. It is to the King, and not to the Parlia- 
ment, that the Treasurer presents a Btatus of the revenues, 
an annual budget (as is mentioned for the first time, in 
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1421). As yet there was combined with the prerogative of 
the Crown the idea of an extraordinary dictatorial power 
residing in the King, which in any State crisis could thrust 
aside the self-imposed barriers, laws, and judicial constitu- 
tion, and find a remedy by extraordinary measures, jurisdic- 
tion, and ordinances — an extraordinary power which was made 
frequent use of by the Tudors, and frequently abused by the 
Stuarts, and was only in later centuries further restricted 
and reduced to a minimum. 

2. The King, and not the Parliament, has the legislative 
power. Law is only an ordinance strengthened by the con- 
sent of the estates, and which, not being one-sidedly capable 
of alteration, without the consent of the estates, represents 
the highest controlling force of the absolute power. The 
notion of a '^ veto '* of the King is a modem interpolation ; the 
English constitution knows neither the term nor the act. 
It is not the estates that have a legislative right with the 
reservation of a veto ; but it is the King who gives the laws, 
subject to the co-operation of the estates : " Que le roy fist 
les leis par assent dez peres et de la Commune, et non pas lez 
peres etla Commune'' (Year-book, 28 Edw. III.). The King 
is accordingly not bound to summon Parliaments at stated 
times. The promises made on this point (4 and 86 Edw. III.) 
remain intentionally ambiguous in their language, and are 
regarded as one-sided assurances without prejudice. The par- 
ticipation of the estates in the legislation is only understood 
in this sense, that the King shall not alone repeal what has 
been resolved with the co-operation of the three estates. 
Their consent does not, however, in principle abolish the 
right of the King to command and ordain. The Middle Ages 
regard the permanent statutes originally as agreements with 
certain and definite estates {stabUimenta) ; the higher idea of a 
law as being a supreme rule imposed by the majesty of the 
State upon all classes of the people has been only gradually 
inherited by the State from the Church. 

As the Anglo-Saxon monarchy was built up upon the 
principles of the Carlovingian empire, so now in the con- 
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stitntion that has been completed, the national leading 
ideas of State and Bight enter into an organic fusion with 
society, in the old tripartite division (Gneist, Bechtsstaat, 
chap, ii.) : — 

The governing power and the right of ordinance as basis ; 

The judicial system as barrier; 

The Law as the highest controlling force of the State 
will. 

Shifting and but slowly established by experience are the 
boundaries between legislation, the ordaining power, and the 
executive power in detail. The last named is legally restricted 
by the obligation of the royal servants to execute the royal 
laws, and by the legal duty of the monarchy to administer 
justice ; but to draw a strict mathematical line ^between the 
legislative and executive power was proved by practice to be 
impossible. The English Parliaments have only become 
effective legislating bodies by their continual participation in 
government and by the habitual activity of their members in 
county and municipal administration. The right of the estates 
to concur in decreeing the laws led to a constant interference 
as to their application, this, in small as in great matters, 
being the custom of Germanic peoples. The right of Parlia- 
ment to grant taxes proved itself perfectly sufficient to lend 
to this interference both support and effect ; indeed, it appears 
more than sufficient for the purpose. The Parliaments of 
the fifteenth century, hke the German Landstande, claim a 
voice and intervene occasionally in all matters, in war as well 
as peace, in diplomatic negotiations, in ecclesiastical affairs, 
in the internal administration of the royal household, in the 
appointment of the officials, in the administration of justice ; 
no interest is too small for them and none too great, no 
attribute of the Grown is excluded. This encroachment, 
which was at times excessive, is, however, easy to explain, if 
the original state of the Norman administrative law be borne 
in mind. That system of absolutism could only be reduced 
to fixed administrative maxims by thousands of national 
grievances; and by means of continual complaints a fixed 
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adminiBtration was thus gradually produced by hundreds 
of laws and administrative ordinances, in the course of many 
generations. Where such an end has been attained, as regu- 
larly and uniformly as the ebb follows the flow, a reaction 
occurs — an ever-popular reaction and willing renunciation 
of acquired and apparently important rights. This thoughtful 
moderation is not merely the outcome of a providential pecu- 
liarity on the part of the English nation, but of a different 
political school of experience, through which the German 
Beichstande and Landstande were never so happy as to pass. 
These Parliaments had from the first sufficiently experienced 
the pernicious effects of a party government with a ruling 
apparatus centralized after the Norman fashion. These 
wealthy classes learnt, by daily exercising the magisterial 
functions of self-government, the necessity of a permanent 
organization of the administration. These Parliaments, in 
their constant connection with the central government, early 
experienced that a right of ordinance was indispensable for the 
sovereign power, and that an exhaustive circumscription of 
the sovereign power by statute was as preposterous as it was 
impossible. Upon the same basis the gradual definition of 
the parliamentary privileges by precedents arose. Moreover, 
the ever-recurring collisions between the legislative assemblies 
and executive organs are at once the weak, as they are the 
strong, side of all our national constitutions. A strongly 
defined individual sense of right shows itself in these col- 
lisions, and it is to them principally that England owes the 
progressive improvement in its administration. In this 
department, however, all government by Parliaments is ex- 
perimental. The evil consequences that had arisen from the 
excesses of the principle of election and party rule led by 
experience to the adoption of the fundamental maxim, that 
judicial and magisterial posts may not be filled by election, 
but only by appointment. 

Certainly these conditions were as difficult as in any modem 
constitutional system. Even in those times an older ruling 
class (prelates and barons) confronted the young electoral 
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assemblies of tax-payers. The aspirations of the one class to 
a share in the State could no more be repudiated than the 
rights of the other; for the State required the money, the 
military, judicial, and police service of the one quite as clearly 
as it did the military power and business experience of the 
other. Beyond doubt the Commons of the fourteenth century 
were originally as inexperienced in the real needs of a great 
State as the newly enfranchised voters of the nineteenth 
century. It became almost proverbial, that the sagacity of 
the commoners in discovering the grievances of the country 
bore no proportion to the unpracticalness which they fre- 
quently displayed in redressing them. Beyond doubt their 
immediate wishes, conceptions, and proposals were often 
incompatible with the working of the State and with the 
claims of the prelates and seigneurs. And yet the proper 
government of the country resided in a monarchy advised by 
its continual council. In spite of all encroachments of the 
Upper House, and sometimes also of the Commons, under 
every capable and under every conscientious King, the recon- 
ciliation of what was apparently incompatible was brought to 
pass in a harmonious alliance of rights and duties, out of 
which, despite aU storms, parliamentary liberty emerged 
triumphant and the nation mighty. Parliament has always 
finally yielded to "political necessities," granting what was 
demanded by King and council. In spite of all passion and 
violence of factions, a spirit of patriotism and a sense of 
justice pervades this epoch until the crowning catastrophe 
of the Wars of the Boses — a spirit which is founded upon the 
uniform habituation of the wealthy classes to the personal 
exercise of their political duties. There are here the living 
elements of an internal harmony, in which property, political 
duty, andpohtioal right are balanced, in which the independent 
will of a free people imposes upon itself self-created laws. In 
the period of Edward I. and Edward III. and in the middle 
period of the house of Lancaster this harmony is manifested 
in a powerful development of the external and internal energy 
of the State, which causes it to be the most glorious period of 
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English military history. There was only needed the restora- 
tion of a certain and incontestable succession to the crown, to 
put this political system into such a position that it could 
perform new and important tasks. 



NoTH TO Ohaftibb XXIX.— C^^ 
legal coticeytumjer of ti)e rossl 
flOlDet are now materiaUv different 
from those of the time when (in 15 
John) the English barons rose with 
weapons in weir hands to remon- 
strate against the treatment of the 
country as a general farm of the Crown, 
and when in 48 Henry ILL they had 
conquered a king in open battla The 
impressions of these eyents are ex- 
pressed by Bracton (ii. 16, sec. 3) as 
foUows : — *'i2esc autem Kabet superiorem, 
Deum scUieeL Item legeaij per quam 
foetus est rex. Item curiam mam, 
videlieei oomites, haronesy qui comiie$ 
dicuntur quasi socii regiSj et qui habei 
aoeium, habet magistrum, et ideo si rex 
fuerit sine frmno, id est sine lege^ debefnJt 
ei frmnum ponere,** 

This cavalier manner of expression 
may faitbfuUy enough express the con- 
ception of the knighthood. The monk- 
ish and the popular view of the times 
are shown in a thoughtful political 
poem, "The Vision of Piers Plowman," 
which, in estimating the events, comes 
to the conclusion that if the Kine 
aUows himself to be led astray and 
sanctions aU manner of harm, or out of 
wilfulness sets his power above the 
law, the magnates have a right to save 
the land from sucli errors. The King 
should consult his community, to whom 
their own laws are certainly weU 
known ; subjects are wont to be better 
informed in the common law than 
others. But at tiie same time it is still 
necessary that the Kine should choose 
his servants, without being bound to 
certain men (Lappenberg-Pauli, iii. 
726). The conception of a duty of the 
Crown to administer justice and an 
aversion to a purely personal rule 
shows itself clearly again and again. 
**Ip8e autem Rex non debet esse sub 
homine sed sub Deo et sub Lege, quia 
Lex faoit Begem ; attribuat igitur Bex 
Legi quod Iiex aitribuat ei, videlicet 
dominationem et potestatem; non est 
enim Bex ubi dominaMw voluntas et non 



Lex" (Bracton, ill c. 9). In about 
twelve passages Bracton ever recurs to 
the dominion of the law and the King's 
duties : ** ad hoe oreatus est, utjustioiam 
fadat^ etc. These conceptions are 
primarily rooted in the conception of a 
reciprocity in feudal duty, as consisting 
of protection on the one side and fealty 
on the other. But they are still more 
deeply rooted in the Germanic popular 
idea of the dut^ of the magistrates to 
administer justice. As Btubbs justly 
remarks touching the frequently one- 
sided promineuce given to fealty: 
**• Fealty is the bond that ties any man 
to another to whom he undertakes to 
be faithful; . . . homage is the form 
that binds the vassal to the lord ; . . . 
allegiance is the duty which each mau 
of the nation owes to the head of the 
nation. . . . But although thus dis- 
tinct in origin, the three obligations had 
come in the Middle Ages to have, as 
regards the King, one effect " (Stubbs, 
iu. 514). 

Upon this broadest basis the juris- 
prudence of this time laid down the 
severest penalties of high treason for 
violation of the allegiance to the King, 
which were modifi^ in their exagge- 
rated severity and extent from time to 
time by parliamentary legislation. By 
the dynastic struggles men were also 
compelled to uphold a King defaeio as 
entitled to allegiance, whereby the 
recognition of the monarchy as a poli- 
tical institution is necessarily acknow- 
ledged. In harmony with this cousti- 
tutional obedience of the subjects to 
their legally acknowledged King, is 
the duty of the King to observe the 
laws which he has himself imposed, 
which was after Edward II. incorpo- 
rated into the coronation oath. Parlia- 
mentary legislation now frames fixed 
rules for the exeroise of the royal pre- 
rogative, which become a portion of the 
common law, and which the King can 
no longer repeal or alter at his own in- 
stance. The observance of these bounds 
is enforced by the responsibility of the 
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royal servants. Parliamentary practice 
has matured all former postulates to 
this one definite notion, viz. tliat the 
parliamentary government is, according 
to its proper nature, a political govern- 
ment according to law. Even Bracton 
opposes the Koman maxim of abso- 
lutism: **QifO(2 principi plaeet, legis 
habet vigorem " by the English *' legis 
habet vigorem quiequid de connUo et 
eonsensu magnatum et ret publicss cam- 
muni Bpomione, auctoritate regiSy juste 
fuerit definitum." A chief justice of 
the King's Bench under Henry YI. 
(afterwards tutor to the heir to the 
throne of the house of Lancaster in 
banishment) expresses the f^ame funda- 
mental idi'a by contrasting a political 
government (according to law) with a 
regcU yottemmetU (according to personal 
will). Fortescue's trentise, ** De laudi- 
bus Legum Anglie," c. 9, expresses 
tliis for the edification of a future King 
in a strong condemnation of arbitrary 
government. It is true, the administra- 
tion of justice found itself in no small 
embarnisament^ owing to the circum- 
stance that tlie older royal ordinances 
before Edward III. were yet to have the 
authority of tiie etaiuta^ the laws passed 
with the accord of Parliament. Brac- 
ton helps himself* by the confused 
interpretation that the law of the land 
could not, indeed, be altered without 
the consent of the estates, but that an 
emendation of the statutes whb ad- 
missible by ordinance without Paiiia^ 
meut "Leges Anglix, cum fuerint 
approbaUs consensu utentium et saera- 
mento regum confirmatm, mutari non 
possunt sine eommufU eansUio et con- 



sensu eorum omniumf quorum eonsilio et 
consensu fueruiit promulgatm ; in melius 
tamen oonverti possunt etiam sine Hiorum 
consenttu'* (I. c. 2). In the course of 
the dynastic struggles the idea of the 
sovereignty of the people at timea 
emerges, that idea which attributes the 
law to the general will of the people. 
This is even found in Fortescoe, ''De 
Laudibus," c. 13, ** Rex hane potestatem 
habet a popuh effluxam," whence even 
in those times the erroneous deduction 
was sometimes made that the King has 
no further powers than those which 
have been given him by the law; 
whence, further, the denial of an inde- 
pendent right of oi-daining in the pro- 
yince of the administraticni would 
necessarily follow. Parliamentary prac- 
tice convinced itself of the necessity of 
binding ordinances, and understood a 
royal government according to law <juite 
rightly, as being a government within 
the limits of the law, which the King 
cannut of his own initiative repeal or 
alter without the consent of Parliament. 
Wiiat ought leiist of all to be sought 
for in the Middle Ages are reliiu>le 
statements as to the remote past. 
Under Edward IV. the judges declared 
with one accord " that all the royal 
courts of law exist from before the 
memory o*' man, so that no one can 
know which is the oldest." By this 
scale we must intelligently measure the 
genealogical trees which have been 
fabl-Hl for the Upper House and the 
Lower Hi)use, fancy ideas of Saxon 
laws and the wi.»e institutions of the 
good King Alfred, as well as the tra- 
dition of the Anglo-Saxon constitution. 
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FOUETH PEEIOD. 

THE AGE OF THE TUD0R8 AND OF 
THE BEFOBMATION. 

CHAPTER XXX. 
"^^z Iftestotatfon of CTonstftutional CCobetnment 

HiHKT Vn., 1485-1509. Mart, 1553-1558. 

Henbt Viri., 1.109-1547. Euzabbth, 1558-1603. 

Edwabd VL, 1547-1553. 

The retrogression of the English constitution in the last 
half century of the Middle Ages, that apparent relapse into 
the stormy condition of the thirteenth century, is primarily 
attributable to a coincidence of personal circumstances. 
The legal relationships of the clergy and the nobility cer- 
tainly still contained considerable difficulty and want of 
harmony (Chapter xxviii.), but it was only in consequence 
of the weakness of mind of Henry YL that this degenerated 
into a dynastic aristocratic civil war. The political suicide of 
the Barons in this wild conflict, and the exhaustion which 
followed the war, could not but tend to strengthen the monarchy 
as an institution. The knighthood and the cities were in a 
great measure drawn into these struggles, — much against 
their will, for, from their social position, they were more bent 
upon the peaceful development of their insular political system 
in both county and parliamentary organization ; and even the 
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increasing yearning of the lower orders after independence 
was more inclined towards a royal government than an 
organized rule of nobles. A newly consolidated monarchy, 
which sagaciously approached this social tone of the times, 
could rest assured of a strong support from the mass of the 
people. 

The Tudor dynasty and Henry VIL from the first grasped 
the situation clearly. In the last generation the military 
ascendancy of the great lords was seen to be the chief danger 
the monarchy had to fear. Naturally the newly consolidated 
dynasty addressed itself first of all to the most urgent task — 
the abolition of the military liveries of the magnates. When 
the great struggle of the nobles had fought itself out, the 
numbers, wealth, and energy of the old families had of them- 
selves disappeared. Though many heirs bearing old names 
were reinstated in their titles and honours, yet they did not 
regain their old possessions intact, nor their old position in 
respect of armed retinues, nor yet their old princely standing 
in the country. To keep the great barons in subjection is the 
principal scheme of Henry the Seventh's policy, in pursuit of 
which he, like his contemporary, Louis XI., appears some- 
times even to have forgotten that a King is bound by honourable 
obligations. He kept a firm hold over his nobles, says Lord 
Bacon, and preferred ecclesiastics and jurists, who, although 
they leant toward the interest of the people, were more sub- 
missive to him. The equivocal financial artifices of his 
Treasury supplied him so well, that in the last seven years of 
his reign he only needed to summon a Parliament on one 
occasion. 

In a more royal manner did his successor, Henry VIII., 
pursue the same policy. By the publication of State papers, 
new light has been thrown upon Henry VIII. 's merits with 
regard to the internal administration of the country, so that 
the most modem historians are inclined to estimate them too 
highly rather than too low. So much is correct, that the poli- 
tical administration displays now for the first time a syste- 
matic care for the labouring classes. Anticipating what has 
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in later times been called enlightened despotism, we find a 
regulation of wages and provisions; prohibitions of the de- 
population of the land by leases of enormous tracts and 
conversion of arable into pasture land ; prohibitions even of 
inventions for displacing manual labour; real provision for 
education, industry, and care of the poor, even for popular 
amusements; friendly regard for guilds, workmen's unions, 
and trading companies, and other measures, all framed as 
well as the time understood. Henry's merit in choosing out 
able officials is undeniable, as is the acuteness with which he 
understood how to place the right man in the right place. 
And these endeavours awoke not only a grateful response 
in the hearts of the poorer classes, but also an unfeigned 
recognition by intelligent contemporaries. The success of 
this administration, in internal peace and prosperity in town 
and country, is undisputed. 

In the discharge of such tasks the secular administration 
remains unchanged. The only armed force of the country 
is now the militia, under officers and the landed gentry. The 
old feudal array has disappeared, and is replaced by land- 
taxes and fees on change of possession. In the judicial and 
police administration the office of justice of the peace becomes 
more influential by reason of the augmentation of the quantity 
and of the importance of its business. Beginning from below, 
the parishes, now that the legislature imposes upon them 
the economic humanitarian duties of the Church, form them- 
selves into independent local bodies. It was not until the 
sixteenth century that the district and local systems became 
compact, independent units. As in this substructure of the 
constitution the principles of the period of the growth of the 
estates continue, their fusion together into a Parliament con- 
tinues also. The formation of the Upper House follows 
the legal principles already existing, as does that of the Lower 
House. The English fundamental idea of the exercise of the 
royal sovereign rights by the wealthy classes, and the legis- 
lation resulting therefrom with their advice and their consent, 
is consistently continued. 
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Whilst in this manner the secular side of the State displayed 
a continuation of the existing conditions, about the middle of 
Henry the Eighth's reign a new task presented itself to the 
dynasty, the solution of which became its historical mission. 
The estrangement of the Church from its moral vocation had 
by this time reached a culminating point, which demanded 
solution. At first Henry VIH. undertook to settle the dispute 
between the ecclesiastical and temporal State from personal 
motives, and achieved his object in an energetic though 
ruthless and violent manner. The exclusiveness of national 
life and national will in England had come more and more 
into antagonism with the Boman Church, with its unpopular 
privilege of jurisdiction and its foreign head. If the Church 
was to become a national Church, as the popular voice 
demanded, then must the head of the State take the place 
of the foreign bishop. But in his position as the ruling 
head of the Chm*ch, the King became again absolute lord in 
that half of the State which had been hitherto organized as 
a Church. The ecclesiastical powers pass, in the first place, 
to the King as a gouvemement personnel, and become con- 
solidated into a spiritual council of the State. The episcopal 
oflSce becomes now subordinate to the King in council, in 
the form of an administrative bureaucracy, durante bene 
ptacito. With the episcopal office the parochial clergy be- 
comes subordinate to the new administrative organization. 
With the alteration in their possessions and in their official 
position the clergy loses the character of a separate estate, 
and becomes welded into the system of the royal political 
administration. The old powers of the ecclesiastical regime, 
the old authority of the " holy Church,*' the customary relation 
of allegiance of the laity to the Church, form a chain of new 
powers of the Crown. The relations between Church and State 
from that time to the close of the period stand in the fore- 
ground, and are of such all-engrossing interest, that it appears 
appropriate to review : first, the permanent elements in the 
history of the peri(Td, viz. the development of the county- 
system, and the constitution of Parliament (Chapters xxxi.. 
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xxxii.), and then the Beformation, the new organization of the 
State Church, and its effects upon the fundamental character 
of the royal government (Chapters xxxiii.-xxxv.). (a) 



(a) Of the sources and literatnro 
of this period we may point out the 
foUowing : — 

1. The records of statutes, which are. 
after 4 Henry VIL, ezdusiyely in 
the English language. The separate ■ 
Statute Rolls end with 9 Henry VII., 
and are merged in the Rottdi Parlia- 
mentorum. The complete legislation 
of the period is contained in the 
official ooUection of laws (Statutes of 
the Realm, 1810, tteq.\ vol. ii. pp. 499- 
694; voIs.iii. and iv. 

2. The parliamentary proceedings 
after 12 Henry VII. exist in the Botuli 
Parliamentorum as original documents 
in the Parliament Office. With 1 Henry 
VIII. the official "Journals of the 
House of Lords " begin, printed with 
a general index, and a special calendar 
from 1 Henry VIII. to 30th August, 
1642. The " Journals of the House 
of Commons" begin with 1 Edward VI. 
(1548). 

3. Other State papers of immense 
extent exist in the Record Office, and 
are pu blished in numerous series. The 
proceedings of the CDuncil of the realm 
(Sir H: Nicolas, *• Proceedings," etc.) 
extend down to 33 Henry VUI. The 
State papers of the time of Henry 
VIII. are in print, vols. i.-xi. (1830- 



1852). "State papers" (1571-1596), 
by Murdin, 1750, fol. " A Calendar 
of the State Papers, 1547-1580," by 
R. Lemon, 1857, with continuation. 

4. "The History of tJie English 
Law," by Reeves, 1815, embracestin 
vols. iv. and v. the period of the Tudors. 
Sir Edward Coko'8 " Institutes," Part 
II., form a chief authority for public 
law. 

5. For the general political history : 
Hallam, "Constitutional History,*' vol. 
i. ; Lin^d, " History of England " 
(from the Catholic point of view). 
With extensive studies of the sources : 
Froudc, " History of England since the 
Fall of Wolsey," etc., 1858, sea., vols. 
i.-xii. (a spirited apologry for the Tudors, 
especially Henry VIII.). Pauli-Lap- 
penberg. "Geschiclite vnn England," 
vol. V. (down to Henry VIII.). Ranke, 
" Englische Geschichte," especially in 
the sixteenth and seventeenth centuries, 
vol. i. (1859). For limited purposes : 
Fr Bacon, "Historia Rogni Henrici 
VII." Amst., 16B2. Lord Herbert, 
" Life and Reign of Henry VII.," 1649 
(official). Camden, **AnDales Britt 
rep. Elizabeth." Th. Smith, the 
"Commonwealth of England," Lon- 
don, 1589 (for the political situation in 
Elizabeth's day). 
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CHAPTER XXXI. 

Wit Bebelopment of tj^e Countg CTonsHtutton. 

The fundamental institutions, upon which the vital energy 
of the parliamentary constitution is built up, were developed 
and extended by the Tudors in a manner that of itself affords 
us sufficient proof that these monarchs sincerely desired the 
maintenance of the constitution. The combination of the 
sovereign rights with the local system continues in every 
direction, and, striking its roots deeper down, draws the smaller 
households into the activity of self-government. 

I. The mtKlta SgdUm gains in importance by the fact that it 
forms the sole legal force of the country. The old feudal 
arrays are now in practice abolished ; the aim of the Tudors is 
unswervingly directed towards abolishing the retinue and 
condottiere system of the higher nobility. A return to con- 
ditions similar to those under the house of Lancaster has 
become impossible, owing to the fact that a great foreign war 
has been avoided, and the nobles have gradually become unac- 
customed to regular campaigning. (1) The whole care of the 
Tudors was, on the other hand, concentrated upon the county 

(1) Compared with tho militia sjBtem the situation, the provincial nobility on 

of this time the remains of the feudal the borders retained a militaiy character 

militia are only hporadic phenomena. down to the time of the union with 

In like manner the material dies out Scotland. The habitual exercise of 

with which the battles of the Boscs arms was com paratively general among 

were fought. The Marches on the the population, in consequence of 

borders of Wales and Scotland, as which, in the county of York alone, 

military governments with a feudal the men capable of bearing arms were 

Aspect, were abolished under Henry estimated at 40,000. 
YIII. As a natural consequence of 
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militia, which in the Scotch wars, and yet more frequently 
on the Continent, had proved itself efficient. For cases of 
need, the cnstom was revived of compelling the counties to 
fnmish a definite number of men. The legislature assisted 
in this matter by certain provisions touching the military 
service of the royal vassals and officers (19 Henry VII. c. 1, 
and special statutes), and touching the military subordination 
of the men to the captains set over them. Under Henry YIII. 
for the first time extraordinary commissioners were appointed 
for this purpose, who, as lieutenants of the King (in later 
times lord lieutenants), furnish the required number by 
forcible recruiting. In the times of the Catholic troubles in 
S Edward VI., such lieutenants are mentioned for the pur- 
pose of " bringing the counties into military order." These 
powers were legally recognized by stat. 4 and 5 Philip and 
Mary c. 8, which presupposes the existence of such royal 
lieutenants. At the same time, by a new militia statute 
<4 and 5 Philip and Mary c. 2), the liability to bear arms was 
graduated afresh, and a suitable change made in the military 
system. The militia statute distinguishes all secular persons 
with/ree landed estates according to the scale of £1000, 1000 
marks, £400, £200, £100; 100 marks, £40, £20, £10, £5: 
and next, persons in possession of personal estate of 1000 
marks, £400, £200, £100, £40, £20, and £10. According to 
this scale the liability to an equipment of a greater or lesser 
number of persons was determined. Other persons of yearly 
incomes, either from copyhold or entailed estates of the clear 
annual value of £30 or more, are to bo burdened according to 
the scale of personal property ; all other inhabitants who are 
not specially contained in the former scale, are to keep at 
the public expense such equipments and arms as the royal 
commissioners shall determine. The justices of the peace 
have to superintend the procuring of horses and accoutre- 
ments. At times when the armed force is assembled, offences 
in service shall be summarily punished by the commanding 
authorities. In a state of actual war, according to 7 Henry 
VII. c. 1, 3 Henry VIII. c. 5, 2 and 8 Edward VI. c. 2, sec. 
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6, 5 Elizabeth c. 5, desertion is punished as felony. Even 
when in later times James I. repealed this chief statute, the 
MiLStering Statute still remained in force; only the definite 
gradations of the liability to military service were abolished, 
but the administrative powers for recruiting the soldiery, and 
the penal laws affecting desertion, were retained. (1*^) 

II. tljbe {uifcfal SgStem is in this, as in the following, cen- 
tury the most stable part of the political system, the only 
progressive element being in the office of justice of the 
peace. Apart from this the system is unchanged, based upon 
judge and jury, and upon a systematic co-operation of royal 
officers and committees of the townships in the civil and 
criminal assizes, and in the quarter sessions of the justices 
of the peace. The lists of jurors are, in the old fashion, 
formed of the usual class of persons, the necessary members 
for each county assize being furnished by the sheriff, and in 
the municipal quarter-sessions by the secretary to the court. 
The qualification for service on a jury was raised by 27 
Elizabeth c. 6, in order to correspond with the change in the 



(!•) The commissions of array of 
this period are not quite in harmony 
with the earlier parliamentary statutes, 
which confine the cmpluyment of the 
militia to foreign wars. But the Par- 
liaments foun i it to be to their general 
interest to allow the government a 
wider scope for action, so as to avoid a 
recurrence tu the old feudal service. 
Mort^over, tlie Tudors felt no need for 
introducing stand. ng armies, either for 
the natioiml defence, or for extending 
their sovereign powers. Some scruples 
were in later times arouiied under 
Elizabeth by the appliciition of martial 
law to civil person.-*. Elizabeth pro- 
claimed maitial law for the first time 
after the rel)ellion in the North, in the 
year 1570, but on the represtentations 
of i.er council de.4Hted from the appli- 
cation of it, evidently out of n-gard to 
Magn.i Charta. Yet, in I5S8, when an 
invabion of the Spaniards was imini- 
ni-nt, ail o dinance wa^ i^isued, which 
provided that the circulators of |>apal 
Dulls and revoluti.inary pamphlets 
should be pu lished by the military 
comuiander. In the year 1595 a pro- 



vost-marshal was even appointed by 
commission to seize, on the information 
of the justices of the peace, ** noto- 
riouHly rebellious and iDoorrigibl& 
offenders," and to have them hanged 
in the presence of the magistrates. 
The Queen guarantees in advance in- 
demnity to the officials for these illegal 
proceedings. 

Tiie new military code of 4 and 5- 
Philip and Mary, has, as before, for its 
chief subject the duty of equipment, 
wliich makes serious demnnds upon the 
wealthier classes, upon the landowners 
of £1000: six horses with weapona 
for the heavy armed, ten horses with 
weapons for the light cavalry, fortv 
lighter suits of armour, forty thin- 
plated suita of armour, thirty long bow8» 
tliirty helmets, twenty halbardo, twenty 
arqutbuses, twenty light helmets, and 
so forth downwards. *' Ltlnsri liamines '*" 
are no longer spoken of, but copyhold 
and every kind of per»on>tl income is 
rendered liable. Gap. 3 contains al9r>> 
the penal rules directed against suck 
as avoid the muster. 
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value of money, from forty shillings freehold to ^4, and the 
rating of a knight's fee was at this time reckoned at £40 
instead of £20 rent. The fact which has to be decided by 
the jury, is in practice reduced to a regular trial by means of 
witnesses, in which the jurors return a general verdict upon 
the evidence brought before them. By 1 Edward VI. c. 1 
the admission of witnesses for the defence in the proceedings 
in evidence before the jury is legalized. The continuous co- 
operation of judicial officials and committees of the townships, 
in which knights, citizens, and peasants meet together each 
year, still forms the actual nucleus of the municipal consti- 
tution. In certain cases the jury shows itself partial out of 
sheer fear, or is empanelled in a partial manner by officious 
sheriffs. But it is so closely interwoven with the legal con- 
ceptions of the times, that Henry VIII. constitutes the com- 
missions of his Eoyal High Court with a jury, and extends 
the jury system also to the Court of Admiralty. Existing 
abuses led to the stat. 3 Henry VII. c. 1, introducing a sum- 
mary penal procedure before the justices of the peatce, on 
account of '^ concealments of inquests," against juries who 
fail in their duty ; but this procedure was found impracticable. ' 
More serious was the later penal jurisdiction of the Star 
Chamber, which sometimes visited the juries with rebukes, 
and with pecuniary fines, or even threatened them with 
imprisonment. Nevertheless, there was as yet nothing like a 
powerful tendency militating against the independence of the 
jury. (2) 

in addition to this current administration of justice by 

(2) The factious spirit of the ago Chamher had, moreover, in the era of 

ha4 certainly, at the beginning of this the Tudors, not as yet disturbed tho 

period, affected the jurv. Not only tlie course of the ordinary administration 

statutes, but the historians also confirm of justice. For single attempts to in- 

the fact that the results of the Wars of tervene against the verdicts of juries by 

the Boses had affected juries, and were penal sentences, see Hallam, ^ Coustit. 

partly the occasion of the institution History,' i. c. 1 ; as to a certain depend - 

of the Star Chamber, ** since the good ence of the jury under Elizabeth, 

order and peace of the realm were im- see chap. v. of the same. As a rule 

perilled by illegal institution, corrup- the Star Chamber was contented with 

tton, dishonest ^haviour of the sheriffs an apology. Only the case of the ac- 

in the preparation of the jury-lists, quittal of Nicholas Throckmorton under 

bribery of the jurymen, etc." The Star Hary made much noise among the con- 
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judge and jury, the Bheriffs county court still continues ; by 
2 and 3 Edward VI. o. 25 the regular holding of this once 
in each month was enjoined. The idea of the institution is, 
however, rather to procure a periodical discharge of the 
current business of the county, beside which the remains of a 
civil jurisdiction in petty affairs are gradually decaying. As 
an assembly of suitors, the county court appears for the 
same reason almost of nominal importance, and politically 
important only by reason of the business of county elec- 
tions. (2») 

The local court leet still lingers on in some places with a 
portion of its old functions. Just as decayed, and, as a rule, 
only active in non-judicial business, are the old manorial 
courts. The civil jurisdiction which had been granted to 
certain cities appears at this time to have remained side by 
side with the assizes in full practical working. 

III. '8ri)e counts police sgstem shows an extension of the 
office of justice of the peace in a threefold direction. (8) 



temporaries. The jurors were thrown 
into prison after their verdict. Four of 
the number who confessed their g:uilt 
were set at liberty ; but the rest, who 
endeavoured to justify their conduct, 
were condemned by the council to fines 
of one thousand to three thousand 
marks, which were, however, in the end 
partly remitted. The dangerous statute, 
11 Henry YII. c. 3, which gave the 
justices of the peace a summary penal 
jurisdiction by virtue of penal statutes, 
was the outoome of financial influences ; 
but after the innovation had made itself 
thoroughly unpopular, on Henry VIIL's 
accession the leading ofiScers, Empson 
and Dudley, were sacriflced, and the 
whole institution was repealed by 1 
Henry VIII. c. 6. 

(2") In accordance with the statute 
14 Edward III. c. 7, the sheriffs were 
annually presents to the King by the 
Lord Chancellor, the Treasurer, and 
the judges (State Papers, i. 114). The 
under-secrelarv in the Eemembrancer's 
ofSce had for this purpose to keep a list 
of the persons who were named by the 
high oflScials as qualified (Thomas, 
'"Materials," 12;. The sheriffs stiU 



annually present their accounts in the 
Treasury, as enjoined by 35 Henry 
VIII. c. 16. 

(3) As to the police system, ef. the 
detailed description in Gneiat, ^* Uesch. 
des Self-Government," 291-308, in 
which tlie almost insurmountable mass 
of legislation has been aiTanged under 
leading points of view. For the ex- 
tension of the ofiBce of justice of the 
peace, Beeve's *' History of the Euglish 
Law," vols. iv. and v. (notably vol. v. 
p. 227 seg.) contains much matter. 
The statutes of this century are of ex- 
ceedingly wide scope and often prolix. 
The comprehensive work of Lambard, 
'* Eirenarcha, or the office of a Justice 
of the Peace," which in ite different 
editions (1579-1619) gives an exceed- 
ingly clear survey of the progressive 
extent of the office, may almost be 
ranked as an original source of infor- 
mation. The further advance of tlie 
office is to be gathered from the editions 
of Dalton's "Justice of the Peace," 
1618. The party struggles of the Wars 
of the Boses had left a legacy of a 
spirit of passion and demoralization in 
a generation that had grown up under 
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1. The justices of the peace are charged with the duty of the 
preliminary investigation in criminal cases of all kinds. This 
new position is attached to the right of taking bail of the 
accused (3 Hen. VII. c. 8), which was by a general regulation 
(1 and 2 Philip and Mary, c. 13 ; 2 and 3 Philip and Marj, 
c. 10), determined as follows : — that at least two justices of the 
peace, one of whom must be learned in the law (forming a 
quorum) y present at the same time, were to take the bail and 
report it in a despatch under their own hands to the next 
ordinary criminal assize. But before this is done, they must 
draw up in writing an examination of the party arrested, and 
an information by those who bring him in, touching the facts 
and the circumstances of the case, so far as this is essential to 
the proof of the crime, and send it in to the criminal assizes. 
Thus was legally instituted a hearing of the party accused 
and an examination of the witnesses by way of preliminary 
proceedings, and the justice of the peace was at the same 
time empowered, by taking security, to bind over the prose- 
cuting party and the witnesses to prosecute and to give 
evidence in the subsequent judicial sittings. This preliminary 
inquisition can take place in every case, whether bail appear 
acceptable or not, and forms the preliminary examination in 
the English trial, as it exists in our day. In addition to this 
extended function of the justices of the peace, there stands 
in the background their higher position as a regular criminal 
court with a jury in the quarter sittings of the bench, which 
in the general form of the commission rivals the criminal 
assizes of the itinerant justices. (3*) 

party Btraggles. The statute fixiog the now relieves the loc&l unions of the 

limits of the penal jurisdiction of the difficult duty of presentments, by hear- 

Star Chamber (3 Henry Yll. c. 2) was ing the informer, gaining sufficient m- 

also directed against the abuses of the foimation from the evidence to draw up 

office of justice of the poHoe ; but this an indictment upon its own responsi- 

was probisibly occasioned by the state bUity, which had originally to be done 

of the times. by the individual hundreds of their 

(3*) The practical development of own knowledge and information upon 

the police control takes this course, their oath. If we consider what an 

that the original liability of the whole extraordinary relief was afforded the 

tithing passes to the *' reeve and the tithings and hundreds by this proceed- 

four men," whilst that of the hundred ing, we can understand that these inno- 

passes to the grand jury. The latter vations of practice were on all sides 
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2. Secondly, a consolidation of the police laws of the Middle 
Ages was effected, primarily with the object of making them 
more easy of individual application. Even where no important 
and material changes had been made in the statutes already 
passed, this extended legislation is made ready to the hand 
of the justices of the peace, and at the same time extended 
to new and important spheres. 

The regtdations affecting labour, for which the justices of the 
peace are the successors of th§ old justices of labourers, become 
consolidated into a great system, connected both with police 
and with the poor law establishment, which was finally com- 
pleted in 5 Elizabeth c. 4. This statute contains a long list 
of pecuniary fines (information to be laid before two justices 
of the peace, with a share to the informer), coercive measures 
to be taken against unemployed persons, domestics, or those 
belonging to industrial trades, regulations affecting domestic 
service in the country, rules affecting the servants' characters, 
police jurisdiction regarding notice and disputes in service. 



as willingly adopted as was in some- 
what later times the inquisitorial 
activity of the paid officials on the 
Continent Thus arose the procedure 
before the grand jury as it continues to 
the present day. In this exercise of 
the centralized presentment-dutv it be- 
came more and more evident that the 
funetiun of the bench was limited to 
legal decisions (in this case to the 
inquiry whether the indictment is 
founded well). The other steps in 
criminal prosecution are only proper to 
be dealt with by individual officials. 
Accordingly the method was adopted 
which the legislature had taken in the 
case of the office of police mapristrate ; 
that is, a devolution of certain func- 
tions from the body of the justices of 
the peace to individuals. The indi- 
vidual justices of the peace undertake 
accordingly: (I) the ^* previous infor- 
mation " by liearing the accused and 
the principal witnesses for the prusocu- 
tion, that is, tiie same matter as had 
been originally left to the hundred jury 
privatim as preliminary to tlieir verdict 
(2) They decide upon this information 
AS to the acceptance of any proposed 



bail. (B) They send the matter they 
have collected on information to the 
next assizes or quarter sessions (with 
or without the person of the accused), 
to obtain there the verdict of the grand 
jury. This ** commitment ' again re- 
lieves the communities of a wearisome 
duty; for ^originally tibe hundred was 
obliged to present tlie indictment per- 
sonally by twelve of their number. 
(4) The justices of the peace provide 
at the same time for the future ** trial 
in court," by binding over the informer 
and the principal witnesses to appear 
on the occasion. This duty of inform- 
ing and hearing witnesses is again only 
an emanation of the old duty of the 
community to present their members 
who have knowledge of the deed for 
the purpose of verit^iUem dicere nee 
celare. What accordingly was the 
duty of the community individually 
and collectively is now performed by 
the informer and the witness in the 
name of the rest. Thus arose the 
practice of preliminary examination as 
it now exists, and which received a de- 
sirable assistance from the law (Coke 
Inst iv. 177). 
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and regulations affecting the amount of wages and hours of 
labour. With this law and that relating to the poor, a 
system of compulsory apprenticeship was intimately connected, 
which was enforced by order of the justices of the peace as 
well against pauper boys and girls as against their masters. 

The legislation against vagabonds and beggars (89 Elizabeth 
c. 4), which is connected with this, gave rise to a compli- 
cated system of magisterial powers affecting domicile, vaga- 
bonds' passports, and the payment of transport and criminal 
expenses. 

The trade regulations of Elizabeth (5 Eliz. c, 4), introduce 
for the civic trades, so far as they have the character of a 
technical handicraft, a seven years' apprenticeship, in addition 
to a magisterial jurisdiction of the justices of the peace over 
disputes between master and apprentice. Side by side with 
this is continued the earlier legislation touching the manner of 
carrying on certain trades, particularly woollen manufactures, 
brewery regulations, butcher and baker regulations, and the 
like, with the intent to secure honest labour to the public. 

Under the Tudors a beerhouse licensing system was intro- 
duced by 7 Henry VII. c. 2, 5 and 6 Edward VI. c. 25. 
Analogous is the necessity of licences for buying up or dealing 
in corn, butter, and cheese, according to 5 Elizabeth, c. 12, 
sec. 2. (3^) 

(3**) The following may bo noticed as of the peace shaU take bond and surety 

supplementary : — from time to time by rt-cognizaroe of 

Ijie system of the regulations affect- snch as shall be permitted to keep any 

ing labour developed itself under the common alehouse as well for and against 

Tudors to a legislative machinery bound the using of unlawful games as also 

upintimately with police and poor laws. for the maintenance of good order.*' 

This magitoterial treatment of "labour The quarter sessions shall further in- 

for hire " attains its culminating point vestigate whether any act has been 

in the stat. 5 Elizabeth c. 4 (wliich iu committed by the innkeepers which 

the main is still in force), interspersed justifies a forfeiture of the security 

with a long list of rules for servants, they have given. 
Iftbourers, and artificers. A new subject of legislation is the 

The licensing system for public- regulationof the government of prions, 

houses is new. By 5 and 6 Edward The houses of correction had from the 

VI. c. 25, two justices of the peace first served the purposes of the police 

may prohibit the sale of beer in low in supplementing the poor law adinini- 

houses and tape, and allow no alehouse stration, and for those averse to labour, 

which has not been publicly licensed beggars, runaway servants, and vaga- 

at the sessions and by two justices of bonds (Coke, Inst., ii. 725-732). The 

the peace. *' And that the said justices old county prisons, on the other hand 
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As a result of the Reformation, a penal legislation is set on 
foot against papists, conventicles, and dissenters, after 5 
Elizabeth — a peculiar province and one that oflfends our 
religious ideas, — ^the application of the penalties of prfemunirc, 
and in many cases even of high treason, to religious noncon- 
formity, and the inflicting of pecuniary fines to enforce ex- 
ternal conformity. This penal system was at first directed 
against the papists, but afterwards also against the sects which 
dissented from the State Church. (3^) 

All these functions were committed sometimes to one, some- 
times to two, or in rarer cases to three, four, and six justices 
of the peace. The point of view was in this respect an 
empirical one, according as, from the nature of the business, 
the assistance of a justice of the peace, learned in the law, was 
considered advisable, or for other reasons a mutual control 
was preferred. 

But as in the German system the institution of a bench of 
justices proved impracticable for dealing with petty cases, so in 
England the experience was made in every generation, that the 
system of trial by both judge and jury was impracticable for 
the majority of petty criminal cases. The preceding period 
had as far as possible avoided any open deviation from it. 
The summary penal powers of the justices of the peace were 
in those days hidden under their extensive right of arrest 
until the next session, and other indirect measures, which 

which legally belong to tho ordinary supremacy;" pergons over sixteen years 

administrution of criminal justice, still of age who keep awny from church for 

remain under the inspection of the longer than a month, or who dispute 

sheriff, whose right was expressly con- the royal supremacy, or attend conven- 

iirmed by 14 Edward III. c. 10, 19 tides, to be arrested by a justice of the 

Henry VII. o. 10, 23 Henry VIII. c. 2. peace, until they conform (35 Eliz. c. 

(3") The single acts that are of prac- 4 sec. 1). "Maintaining the Pope'* 

tical importance for this period are : jurisdiction '* : punishment of prismu- 

"i4gf«M«/)ci"; the importation of church nire 5 (Eliz. c. 1. sees. 2 and 15; 23 

pictures, crossas etc., threatened with Eliz. c. 1, sec. 2). "Mass": the cele- 

the penalties of prasmunire (13 EIiz. c. bration or hearing of a mass to be 

2, 3, 7, 17 ; 23 Eliz. c. 1 sec. 2). " Books punished with two hundred [one hun- 

and relics ; " two justices of the peace dred] marks and imprisonment for a 

shall search for Catholic books and year (23 Eliz. c. 1 sec. 4). The dmpio 

relics, and destroy them when found; "not repairing to Church" without 

crucifixes are to be broken at the weighty excuse belongs to the oogiii- 

quarter sessions. " Jesuits and priests " zance of a single justice of the peace- 

(27 Eliz. 0. 2. sec. 13). ••Impugning (23 Eliz. c. 1 sec. 5). 
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in fact actually involved a penalty. With this period a power 
of summary conviction comes into direct prominence. Even 
in the above-mentioned groups of legislation numerous 
punishments before one or two justices .of the peace are 
included^ which, after the era of the Stuarts, increase to an 
almost unlimited extent. 

8. Thirdly, the oflfice of justice of the peace becomes the 
superintending vmgistratitre over the neivly formed parochial 
system, embracing the discretionary powers over the local 
police, the poor law, the highways, and local taxation. The 
local officers are under the specially regulated control of the 
justices of the peace, whose quarter sessions form a general 
court of appeal for complaints of the administration. The 
sessions of the justices of the peace acquire more and more 
com^detely the position of a district board, discharging by its 
orders a mass of administrative business, which, according to 
the various nature of the various objects, is sometimes com- 
mitted to the quarter sessions, sometimes to a smaller com- 
mittee, and sometimes to two, or even to one, justice of the 
peace. They appoint the staff of overseers of the poor, and 
now that the courts leet were in a state of decay, as a rule 
the constables of the parishes also. (S"") 

All larger powers were altogether comprised in the periodi- 
cally constituted commissions, which, after being again in the 
year 1690 revised by the courts of the realm, adopted the form 
which they have retained until this day. These commissions, 
analogous to those of the itinerant justices, establish by their 
uniformity a fixed constitution of the magisterial office, 
which, amidst all the vicissitudes of political tendencies, 
became an important guarantee. All the more necessary did 
the retention of the royal right of appointment appear, 
which was again, in 27 Henry VIII. c. 24, categorically 
insisted upon. 

IV. The participation of the counties and municipal 
boroughs in assessing and raising the patltamentari! tajces 

(3*) The subetructure of the parish, the peaceand the central administration 
and its subordination to the justices of is described below in Chapter xxxvi. 
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remains primarily unchanged. The internal independence 
and consolidation of the parochial life became materially 
enhanced owing to a new system of local taxation, which has 
now become the chief basis of the English parochial con- 
stitution, and to which, as being a permanent and principal 
creation of the royal ecclesiastical regime^ we shall again refer 
at the close of the period (Chapter xxxvi.). We must point 
out here in anticipation thus much, that it was owing to the 
statutes of this age that the parish first became an indepen- 
dent and living member of the political ^stem. As church 
and parsonage were the centre of the ecclesiastical parish, so 
also the poor-law and highway officers, and the poor rates 
and highway rates were the living bond that united parish 
and State together. The vestries with their rate meetings 
and election^ of officers receive an impulse to reconstruct 
governing parochial committees and to independent activity 
in diverse directions. For the independent life of the small 
parishes the period of the Tudors is in a certain sense the 
normal era. (4) 

Y. Lastly, the municipal SSSttm of ^t borougjb, is a creation 
composed of these elements in which the more modern 
parochial system coincides with the older judicial and police 
system. In the municipal parishes the system of church- 
wardens, overseers of the poor and highways, and the rating 
connected therewith, was established just as in the rural 
parishes. But this new creation went its own way without 
any connection with the old borough government, which was 
developed out of the court leet, and served for the judicial and 
police administration, for the office of justice of the peace and 
the constitution of the jury, as well as for the administration 
of the older landed property of the town. Through this 

(4) Touching the development of the the small parochial life. And then 

conBtitution of the parishes, see below, the system of communal taxation, the 

Chapter xxxvi. The characteristic fea- liability of all occupiers, without re- 

tures in this new creation are the gard to freehold or copyhold, property, 

local offices : churchwardens, overseers hire, or rent. The aggregate of the 

of the poor, overseers of the highways, households became thus on this lowest 



and the old constables, who now form step drawn in principle into the public 
a system of personal activity, each 
mutually supplementing the other, in 
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separation the municipal regime became more and more 
isolated, and this isolation was particularly favourable to the 
continuous formation of smaller bodies. The court leet had, 
as a rule, little to do any longer ; its current activity lay in 
the hands of the justices of the peace. For the administration 
of the old urban property there still existed a town council, 
etc., but this government was in most cities unimportant. 
This actual condition of things now became legally fixed by 
charters of incorporation. The newly granted charters of 
this period often put the municipal government and some- 
times also the parliamentary franchise into the hands of 
committees or common councillors, who were appointed the 
first time by the Grown, and afterwards supply their number 
by co-optation. The election of the municipal ofiicers is 
conducted by a smaller committee of capital burgesses, a 
governing body, or a select body, which fiUs up its number 
by co-optation. Where the charter does not sanction it, a 
right of this description can also be established by " statutes, 
prescription, or old custom." The evil result of this principle 
of incorporation was the arbitrary formation of the body of 
citizens, which excludes the burgesses who were entitled 
according to the old civic constitution, and in an equally 
arbitrary manner admits foreigners to honorary citizenship. 
Thus was the way prepared for that condition of things 
which, under the Stuarts, made the municipal corporations 
the principal theatre of party struggles and of violent . 
encroachments of the government. (5) 

(5) As to the constitution of boroughs, already appears, which, by means of 

ef. Gneist, ^ Gescb. d. Self-Govern- the boroughs dependent on the Crown, 

meut," 318-325. There were at this endeavours to keep the Lower House 

time fifty-four chitrters of incorporation, in harmony with the political govera- 

forty-thi«o chitrters of non-incorpora- ment; and for that purpose creates 

tion, granted to different towns. The new boroughs, which were presumably 

basis of the ** corporation" is not the subservient to the Cruwn. The political 

whole civic community, but a smaller govf rnmeut shows also an inclination to 

body, the election or co-optation of decide accor ling to this view all doubts 

which is left to usage or especial pro- which arise with reKard to the franchise, 

visions, and which obtains the ri>;ht8 An opinion of the justices, rendered to 

of a juristic persona. We cannot as the Privy CouDoil in Michael mas term, 

yet assume an intentinuil tendency to 40, 41, Elizabeth, was th< refore im|K>r- 

a mulf«>rmation of civic constitutions. taut in its consequences, by which 

Nevertheless, a goTcnunental system was declared the legality of aeleot 
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Apart from this weak point the legislation of the Tadors 
shows in this province also a permanent gain. The new 
elements of the community combine with the already existing 
institutions for the maintenance of the peace, and form in 
combination an important member of the life of the commu- 
nity, and a primary basis of the State, to which I shall recur 
at the close of the period (Chapter xxxvi.). 

Ixxlies, Ihe powers of the same to make of the inferior burgesses, over-estiiiia- 

by-laws, the recognition of *Mong usage" tion of the permanent influence of the 

in such matters, and the admissibility Crown upon tlie small townships, but 

of an election of municipal officers by especially the adherence to old custom, 

a committee or a common council. were the reasons for allowing this state 

Contempt for the iM)litical importance of things to continue. 
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CHAPTEE XXXII. 

^&e $to2tes$ of fbt ^atltamnttatg (iTonstitutton. 

As the living roots of the free constitution live on in the 
parochial system, so their fusion in Parliament also continues. 
All that is changed is (as in the fifteenth century) attributable 
to a shifting of the factors of force, which, in consequence of 
the decay of the great nobles, and of the reformation and 
social conditions of the times tend now again to the advantage 
of the Crown. The "King in Parliament'* of the sixteenth 
century resembles more the political system existing under 
Edward III., than the conditions as they existed under the 
house of Lancaster. The executive appears, as formerly, in 
the shape of a monarchy, surrounded by its more or less 
intimate counsellors, in the three customary gradations. 

I. 'STj^e (ZTonttnual (ZTounctl, now called 'Sr|)e ^ttbg (ZTouncflt 
combines the Cabinet Council and Privy Council in one body, 
with the King for a personal president. The Privy Council 
is now again the seat of the actual government, the advising 
council of the King in the exercise of his prerogatives, formed 
according to his free choice, partly of spiritual and partly 
of temporal peers, partly of members of the Lower House, 
and partly of mere professional officials. The latter, as such, 
have indeed no longer a voice in the Magnum Consilium of 
the magnates; but the importance of the royal office had 
increased so much with the restoration of the monarchical 
form of government, that Henry VIlI.'s rules of precedence 
give to the great officers, if they are also peers, precedence 
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over the dukes. By the increase of pQwer that accrued to 
the Crown as a consequence of the Eeformation, the Privy 
Council attained such an enlarged sphere of action, that it 
requires, as being the source of a new administrative law, a 
special description (Chapter xxxv.). (1) 

II. 'STfte iinapum (ZTonciltum of the prelates and barons, 
the Uj^er House, has passed over into the epoch of the Tudors 
as an hereditary council of the realm. Henry VII. could only 
summon to his first Parliament twenty-nine temporal lords, 
and among them many recently ennobled. Others were later 
restored to their rank, and partly also to their estates, and 
until Elizabeth's death the temporal peers were moderately 
augmented, so that the number of earls had at one time been 
raised to nineteen, and that of the barons to forty-one. To 
these were added one, two, or three dukes, marquises, and 
viscounts respectively. The aggregate number of the newly 
created peerages, as well as of those advanced in rank, is given 
as follows: — under Henry VII., twenty; under Henry VIII., 
sixty-six ; under Edward VI., twenty-two ; under Mary, nine ; 
and under Elizabeth, twenty-nine. The Tudors restrict their 
creations, with scarcely an exception, to the old knightly 
families. Only once did the aggregate of the temporal peers 
under the Tudors reach the number of sixty. The alteration 
in the state of things was here most apparent owing to the 

(1) The members of the cooncil Lower Honse, who are honoured with 

belong to Parliament partly as being an office in the Privy Council, take on 

peers, partly as dt libemting members the other I land a distinguished position, 

of the Upper House, and partly as and are fi^nentlv, as a hmaller com- 

elected members of the Lower House. mittee, entrusted with the decision of 

Thejubticisoftho realm, the attorneys- important political que»tions. In 35 

general, and others are now only sum- Elizabeth, on the 10th April, 1593, the 

moncd H8 le)2al adviserd of the Upper Quo*'n oxpre.«8ed her- displeatiure on 

House with the customary writ *^ad account of *' irreverence towards the 

trouitandum nobifcum et cum caeteris de members of tlie Privy Council who are 

consUio nofftro;** whilst the writ of to be considered as her * standing 

summons of the peers ran '* ad tractan- councillors ' in contrndisiinction to the 

dum nobiacum et cum etdterU PrselatiSy temporury members of Parliament '* 

Magnalibus, el Proceribus:' Their (Parry, 234). In 6 Bfary, the Lord 

mimes wire in the writs always placed Chancellor appeared with other lords 

after those of the peera In the statute in the I .ower Houtte, and took his seat 

of I ret-wlt-nci' (31 Hi-nry VIII. c. 14), a in the place set iipart f»»t privy ooun- 

separs.to pla*^ was assigned to them in cillors; wlieri'upon tie Speaker left his 

the Upper Hoube outside tiie ranks of chair and took his place wlUi ^e privy 

the voting peers. The members of the oouncillor» (Purry, 213>. 
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disappearance of the organized military forces of the great 
barons. The Upper House had thus in a certain sense 
returned to the conditions existing in the fourteenth century. 
The centre of the State lies again in the Privy Council, and 
the influence of the peers principally in their being called to 
fill the chief offices of State. It was in this brilliant nobility, 
that had now become recognized as hereditary, as well as in 
the bishops, who could be deposed at will, that the requisite 
majorities were found for the violent deeds of Henry VHI., as 
well as for the changes of religion of Henry, Edward, the 
Catholic Mary, and the Protestant Elizabeth. A permanent 
influence was exercised also upon it by the Beformation, 
which caused the disappearance of a fixed number of twenty- 
six regularly summoned abbots and two priors. In the 
Parliament of the 18th April, 1589, only twenty spiritual peers 
appear, as against forty-one temporal; but both sides are 
affected by the same spirit, which on the Continent made the 
nobility subservient, by attracting it to the Court, and by pre- 
ferring it to the great offices. For more than a century the 
nobility ceases to represent the rights of the nation. Influence 
and pre-eminence in all that had a charm in those days, was 
now dependent upon the royal favour, to gain which the old 
families vied with the newly created favourites. (2) 

(2) The spiritual peerage is re- temporal peers, it is worthy of note 
stricted, since the abolition of the that Henry YIIL's harshness displayed 
monasteries, to the archbishops and itself pre-eminently upon the favourites 
bishops. The abbots sat for the last he haid himself raised up, whilst other- 
time in the Upper House on the 28th wise he proved himself to his temporal 
June, 1539 (31 Henry VHI.). The peers (many of the younger of whom 
Abbot of VV'estminster, who, under had been his feudal wards) a benevo- 
Mary, was alone reinstated, sat at lent, generous, and obliging lord. But 
the beginning of Elizabeth's reign the breach in the position of the old 
for one day in Parliament, that is, ruling class is nowhere more dearly 
on the 8th May, 1559. The Act of visible than in the fact that the right 
Uniformity (I Elizabeth, c. 2) was of a peer's jurisdiction, which had been 
passed in spite of the opposition of aU with difficulty attained, had become 
the bishops, for which reason the almost a primlegium odioaum. The 
spiritual lords were passed over in ordinary procedure by impeachment 
silence in the preamble to the statute, makes way for the hills of aUaijider by 
As early as 7 Henry VII., the justices which the King causes his fallen 
had declared that the King might hold favourites to be condemned in legal 
a Parliament without all the spiritual form. Placed in an intermediate posi- 
lords (Ooke, Inst., ii. 585-587). With tion between the royal will and a con- 
regard to the personal position of the senting majority of the Commons, the 

VOL. n. L 
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III. Wbt (Eomfosititm of tit 'loioet f^ouse was but little 
changed in the transition from the Middle Ages to the age of 
the Tndors. Certain extensions were made by the fact that 
under Henry VIII. 27 members of Parliament for Wales were 
added, as well as seven members for the county palatine and 
the city of Chester, which had now become incorporated with 
the parliamentary constitution. Btill more owing to the fact 
that a number of older boroughs were restored, and other new 
ones summoned ; under Edward YI., 22 ; under Mary, 14 ; 
under Elizabeth, 62 fresh members. The increase and the 
constitution of the body down to -the close of the period is 
discernible in the parliamentary writs at James I.'s accession, 
to whose first Parliament 467 members were summoned; 
among them 231 knights, 140 esquires, 71 gentlemen, nine 
merchants, one mayor, nine aldermen, four doctors of law, and 
one Serjeant of law. In spite of the growing power of the 
royal prerogative, the communse feel themselves, in the face of 
the ever-increasing money demands, upon firmer ground than 
the temporal and spiritual peers. The whole weight of the 
public activity of the landed interests and their influence in 
the parliamentary elections, falls upon the military and police 
administration. The influential participation in the affairs of 
State is now accordingly centred in the commissions of the 
peace. At the head of the conunission there regularly stood 
as cu8to8 rotvlorum (at the same time generally in the capacity 
of lord lieutenant of the militia), a temporal lord of Parlia- 
ment, with a large number of " gentlemen." 

This " gentry," as each generation passed by, widened its 
circle, in proportion as property and the public position upon 
which it was based became more extended. In another direc- 
tion the number of freeholders increased in consequence of the 
secularization of the monasteries, the divisibiUty of landed 
estates, and the freedom of devise by will after Henry VIII. 
Still more had the improving agriculture and trade in those 

hereditary oonncil of the Crown dares Appeal, on a writ of error, although 

to offer no more oppoeition. With fallen into oomparative dignse, was 

regard to the competenoe of the Upper expresslj confirmed hy 27 Elizabeth, 

House, its position as a Court of c. 8. 
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towns that had become wealthy, increased the ground rent of 
the smaller ones. The middle classes in the towns increased 
by the rise of trade and commerce, favoured by the care taken 
of guilds, labourers' unions, and companies, and by the pro- 
vision made for assuring to them a certain livelihood and fair 
trade. An indirect recognition of the importance of the Lower 
House is shown also by the fact that, in important crises, the 
Tudors begin to exercise a personal influence upon the elec- 
tions. An innovation of the times has been introduced in 
the election of the Speaker, who is now appointed, as a rule, 
by the King, and accepted by the consent of the House, in 
order, it is alleged, to avoid loss of time in disputing (Coke, 
Inst., iv. p. 8). Bepugnant as was the enhanced position 
of the Lower House to the statesmen and ecclesiastics of the 
age, yet the Tudors, in the few cases of any serious collision, 
yielded in this direction, and particularly in the voting of 
money, and the question of monopolies. It did not escape 
their comprehension that the local unions gained an increas- 
ing independence by reason of their self-activity and money- 
voting powers, and that the royal government must find its 
strength by being in accordance with the national spirit and 
with the right needs of the country. (3) 

(3) In the Reformation Parliament Even in important debates at most 
of Henry YIIL, there aat 296 members. 200 to 250 were usually present. A 
On important occasions of this kind list of the boroughs represented in par- 
the Tudors did not scruple to exercise liament since 1 Henry VIII. is given 
their personal influence upon the eleo- in the '* Pari. HLBtoir," Tol. vi. The 
tion. In 7 Edward YI., the sherifb regular leadership, which the knights 
of the various counties were even com- of the shires had taken upon them- 
misnoned to return certain persons selves in the Lower House in the 
who had been designated by the King, fifteenth century, has now ceased, in 
In 2 liary, the order to the sheriffs consequence of tiie dictatorial position 
was that they should return from the of the monarchy. With the abatement 
counties and towns, men ** of the wise, of party struggles, the municipal 
grave, and Catholic sort" The number members appear all the more as re- 
of Court officials and such like depen- presentatives of material and local 
dent persons was also under Elizabeth interests. It is, however, a symptom 
a considerable one. Her influential of a growing political influence, that 
ministers, such as Hatton, Knollys, we now frequently flnd strangers to 
and Robert Cecil, not only sat in the the city canvassing for municipal par- 
House, but also took a livelv share in liamentary seats, in aU which oases, the 
the debates. These members were limitation of the legal eligibility was 
able with the greater ease to gain an easily evaded by a grant of the freedom 
influence, as the sittings of the House of the borough, 
were not yery numerously attended. 



Digitized by 



Google 



148 Constitutional History of England. 

This position of the King in Parliament is proved also in 
detail, when the three fundamental provinces of Parliament, 
viz. legislation, taxation, and administrative control are 
examined. 

1. The legislation by Parliament, under Henry VII., began, 
which recognized the title to the throne, or rather re-created 
it. The succession of all five tnonarchs of the house of Tudor 
was based upon parliamentary statutes. The work of refor- 
mation was, in all its most important details, brought about 
by the resolutions of the Parliament convened on the Srd of 
November, 1529, and, in fact, principally by motions of the 
Lower House ; the whole of the later acts of swpremacy and 
uniformity are likewise due to parliamentary legislation. The 
dynasty could just as little dispense with the full co-operation 
of Parliament for its work of reformation, as the ruling princes 
of Germany could with their Landstdnde. The century of 
the Tudors is more parliamentary than any preceding one, in 
so far as no Parliament ever had more important problems 
to solve, especially in regard to ecclesiastical affairs. It was 
now the estabUshed legal opinion that the estates were only 
permanently bound by what they had joined in enacting. Still 
more firmly rooted was the idea that what had once become 
law by the joint action of the three estates, could only be 
again altered with their consent. All important measures in 
Church and State were thus brought into the sphere of par- 
Uamentary legislation. Bills which were initiated by the 
Crown were indeed accepted as a rule. When, however, in 
1682, the Lower House on one occasion rejected a bill, Henry 
YIII. surlily submitted, but without further attempts. Several 
instances of the kind follow under Edward, Mary, and Eliza- 
beth. The statute 81 Henry VHI. c. 8, certainly contained 
a far extending recognition of the legal sanction of royal ordi- 
nances ; but its declared intent was only the maintenance of 
certain rules in religious matters. That no further meaning 
lay concealed, is shown by the proviso, "that no one be 
injured in real estate, in liberty, or in person, nor the laws 
and customs of the realm subverted thereby." Moreover, 
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this statute was repealed with all haste in 1 Edward YI. 
Elizabeth issued more numerous ordinances, but their con- 
stitutional validity must be determined according to the cus- 
tomary principle of a concurrent legislative power. There 
is nothing to be seen of any tendency to evade Parliament by 
ordinances. Mary herself indignantly cast into the fire a ser- 
vile book advocating this practice. When in 14 Elizabeth a 
bill touching the rites and ceremonies of the Church had been 
read a third time, the Queen declared to the House, through 
the Speaker, that " No bills concerning religion shall be pro- 
posed or received into this House, unless the same be first 
considered and approved by the clergy." This, however, 
referred to the initiative of the legislature touching the internal 
affairs of the Church, and actually formed a new province, as 
to which no precedent could be found for the co-operation of 
Parliament. On the contrary, the interference of the Com- 
mons with the internal administration of the Church, as well 
as all taxation of spiritualities, had been always energetically 
rejected. According to the constitutional precedents of older 
times, Elizabeth's ordinances {vide supra, p. 188) can b® 
proved to be constitutional. Never has any change in the 
customary civil or criminal law by means of ordinances been 
mooted. Many of them are based upon express authoriza- 
tion by previous statutes ; others, again, upon their ecclesias- 
tical power, such as the ordinance against the conventicles 
(prophesyings), and the decrees of the censorship of the press ; 
others upon feudal and military prerogative, as the ordinance 
concerning the length of swords, the prohibition of the 
export of provisions to the enemy. Elizabeth, indeed, on 
principle, asserted her right to make laws in the new pro- 
vince of religious affairs, without the aid of Parliament ; but 
at last, though with many assurances that it was unneces- 
sary, she caused even the Thirty-nine Articles to be sanc- 
tioned by Parliament, (a) 

(a) The parliamentary legislation was of the Grown of England shall he, 

inaugnrated hy the Act of Parliament stay, and remain in Henry and the 

at the accession of Henry YII., de- heirs of his body. In the Pope's 

daring that the hereditary possession letter there was added, "^Nec wm Dt- 
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2. The right of voting money supplies is also tuidispated. 
The seven Parliaments of Henry YII. and the first five Par- 
' liaments of Henry YIII. had the voting of subsidies for their 
chief object. After Henry YI. the tonnage and poundage had 
been granted to the King for his life, and the hereditary 
revenue so far strengthened as to allow of the current needs 
of the executive being more easily covered without subsidies. 
Moreover, the right of the estates of the realm to vote supplies 
had been for two whole centuries so firmly established that 
the first attempts at arbitrary power of Henry VH. and Henry 
YIII. conjured up a dangerous resistance. The Parliaments 
of Henry YIII. showed themselves in the main so compliant, 
that this Eong is said to have raised more subsidies than 
all his predecessors together. Prompted by the feeling that 
the King required great means for great objects, later on 
most extraordinary supplies were voted, though not indeed 
quite as much as Henry demanded. When Parliamenii did 
not directly grant more, it indirectly allowed an abuse of 
administrative power to be put in force against individuals, 
by so-called " benevolences," which were impressed upon capi- 
talists by the council, by special commissioners, and by 
enforced service in the militia. This species of compulsory 
loans (with or without definite prospects of repayment), which 
was introduced under Edward lY., had been expressly dis- 
avowed under Bichard HI. ; but the statute was not respected, 
as being a measure of an usurper, as was afterwards ex- 
pressly explained by Cardinal Wolsey to the people of London. 

oreto Stattdo et Ordinatione iptuis powers and even legislation itself. The 
Anglim Regni trium Statutuumf in ipso Refonnation Parliament declared with- 
conventu Parliamento nuncupato,** The out scruple : " Your high Court of Par- 
holding of Parliaments was, according liament has full power and authority, 
to former custom, left to the discretion not merely to dispense, but also to 
of the Grown ; frequently it was sub- authorize a certain person or persons to 
pended for a number of years. But, dispense from these and all other 
on the other hand, it became ever more human laws of this your Kingdom " 
frequently the custom to prorogue the (Amos on the Reformation, Pari., 65 ; 
sessions of the Parliament, when once of. 25 Hen. YIII. c. 237). The far- 
ooDvened, to the following year. Only reaching StatuU of Prerogative^ 81 
with the Reformation Parliament did Henry vIU. c. 8 (Fronde, ill. 20O), was, 
an inclination of both Houses arise to howe?er, repealed on Edward YL's ao- 
delegate to the King extraordinary cession to the throne. 
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In 7 Henry YII., with the indirect sanction of Parliament, 
this abuse was revived, and from this time onward, it re- 
peatedly recurred (particularly in the years 1496, 1506, 1525, 
and 1544). As early as the reign of Henry VH. Archbishop 
Morton had discovered the clever principle of taxation, which 
received the name of " Morton's Fork." He told those who 
lived handsomely, that their wealth was proved by their 
expenditure; and those who lived penuriously, that their 
parsimony must have made them rich. The attempt made 
in the year 1525 caused, however, a dangerous insurrection, 
to which Henry VIII. yielded. These forced loans never be- 
came effectual except through the direct or indirect sanction 
of Parliament. It was an intentionally tolerated abuse, the 
motive for which was the avoidance of a grant of subsidy. 
Elizabeth once refused a forced loan of this description, on 
its being offered by Parliament, and showed herself in all 
cases, when she of her own accord adopted them, conscientious 
with regard to repayment ; on these occasions she sometimes 
gave the honour of knighthood and friendly words instead of 
interest. On one occasion she had imposed a duty upon sweet 
wine, on another she had raised a tax from the clergy without 
the consent of Convocation; but in principle the right of 
taxation remained during the whole of this period fully 
recognized. (6) 

(b) The money grants of Parliament the Lords," and the clergy in Oonvooa- 
had become, with the decay of the tion grants for itself, but its grants are 
hereditary revenue of the Crown, the confiraaed by Parliament — a rule which 
prindpal reason for the dependence of was also repeated after the eoclesias- 
the Grown upon the Lower House. tical restoration in 5 Mary. When, in 
To a certain extent the deficiency was 14 Henry VIII., Cardinal Wolsey ap- 
made good by the tonnage and pound- peared in great pomp, to move for a 
age for life, which was retained, as a subsidy, he was ooliged to accept the 
rule, on the accession of the five Speaker's answer, ^that his coming 
monarchs of this dynasty. Henry YII. thither was neither expedient nor 
had thereby, and by his financial agreeable to the ancient liberties of 
extortions, made himself fetr more in- that House." A power on the part of 
dependent of Parliament than his pre- the Lords to amend the money bill 
deoessors (Peers' Report, i. 372) ; in aU was recognized in so far as that in 
the seven Parliaments of Henry YIL 1 Elizabeth the Lower House accepted 
subsidies were, however, granted, an amendment of the Lords. In 27 
Much more abundantly did the grants Elizabeth the Commons grant two- 
flow in under Henry YIIL, and as a fifteenths and two-tenths, but the 
rule in the customary method, that the Lords strike out one-tenth, with which 
Commons grant ^ with the consent of emendation the grant passes. In spite 
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8. The control of the administration by Parliament was 
finally guaranteed by the right of voting supplies, and par- 
ticipation in the legislation. It was also at times exercised 
in national complaints touching financial and other adminis- 
trative abuses, and, after the Reformation, by religious 
complaints in one direction or another. This activity was, 
however, from the first pre-eminently dependent upon con- 
ditions of power, the state of public opinion, and interests. 
As in the preceding century it had frequently exceeded all 
bounds, so now it frequently failed to enforce its just claims, 
though here will rather than power was lacking. As the 
Upper House in its condemnation of unpopular favourites, so 
the Lower House in furthering enforced loans and in punish- 
ing disrespectful opposition, sometimes showed itself more 
monarchical than the King himself. This overpowering 
influence of the social interests and opinions of the time has 
become intelligible by experience to the nineteenth century. 
Under the Tudors it had exactly reversed the meaning of 
parliamentary impeachments. Instead of guarding the con- 
stitution as a whole from violation, and preventing abuses of 
the executive power against individuals by its penal powers, 
the Parliaments had become so subservient in their penal 
functions that under Henry VHI. a dictatorially selfish wilful- 
ness, under Edward YI. party-passions, and under Mary 
religious fanaticism had no surer mode of striking their 
opponents than by the resolutions of Parliament. The 
morality of the times scarcely considered the wrong to an 
individual as a public evil. The bloodthirsty violence of 
Henry VIH. was vented upon the immediate surroundings of 
the throne, upon a nobility he had himself raised up, which 

of all economy, there were under to Elizabeth : <* Onr oommon law, 

Elizabeth in the coarse of 11 parlia- although there be for the Prince pro- 

mentary sittings, 19 subsidies, and 88 yided many princely prerogatiTes and 

fifteenths voted, and, in 44 Elizabeth, royalties, yet is not such as the prince 

actually four subsidies and eight can take money or other things, or do 

fifteenths on one single occasion. Even as he will at his own pleasure without 

in the time of the greatest loyalty, order, but quietly to suffer his subjects 

the Speaker of the Lower House, to enjoy their own without wrongful 

Onslow (who was at the same time * — -'^ — '- '^^ ' "^ 

SoUcitor-Qeneral), says, in an address 



oppression; wherein other princes by 
their liberty do take as pleaseth them/' 
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condemned its own peers, well knowing that new gifts 
followed upon confiscations. But the mass of the people 
sought and found in the Tudors the furtherance of their 
interests by the administration, and the satisfaction of their 
national pride by the Reformation. And herein we must also 
notice that the debates of the House were not carried on in 
public, and, in consequence of the then existing censorial 
regulations, and the want of a periodical press, were but 
little known, and accordingly only found support outside the 
House when opposition allied itself with a strong and 
universal public opinion. But in all questions involving 
principles, as also in all material questions, such as taxes 
and monopolies, the opposition shows itself obstinate enough. 
The rule of the Tudors, out of regard to this state of things, 
treated the commoners after its own fashion. A good under- 
standing with them, yet hand-in-hand with crying wrong done 
individuals, pervades the whole period. An incident which 
occurred in 44 EUzabeth is characteristic. The Queen, after 
a debate of six days, abolished a severe abuse, the grant of 
monopolies, in dignified and queenly language, and received 
the thanks of the House in return, (c) 

The exercise of parliamentary privileges shows accordingly 



(o) The oontrol of the GoTernment 
iB, except in one point, scarcely different 
from that of former epochs. This is the 
disappearance of the impeachments of 
ministers of the Grown by the Lower 
House. The penal procedure of Parlia- 
ment appears rather as a political 
measure for the removal of persons of 
high distinction in the form of an 
enactment. Its legal validity was 
modestly qnestioned by the justices in 
31 Henry Yin., who held tliat it was 
a new and dangerous question ; equity, 
justice, and law demanded that the 
accused be heard ; as, however. Parlia- 
ment was the highest tribunal in the 
land, fh>m which there was no appeal, 
the validity of its judgments, of what- 
ever kind they might oe, could not be 
called in question. 

But the reproach of compliant weak- 
ness is more applicable to the nobles 
than the oommonen^ and particularly 



to the old houses, the Norfolks, 
Arundds, Shrewsburys, quite as much 
as to the newly elevated Cromwells, 
Riches, Bussells, Powlets, Pagets, etc. 
(Hallam. ** Const. Hist.," i. c. 2). The 
political courage too of the higher 
clergy aeems to have been buried with 
Thomas More and Fisher. The Upper 
House contains a nobility in a new posi- 
tion, which only in later generations 
regains its old feeling and character. 
Beside the servility of the Upper 
House, the Commons still betray 
symptoms of independent views. Their 
pompous and servile language belongs 
to the style of the time; their yielding 
temper on the occasion of forced loans 
(Btubbs, iii. 276, »eq,) and their high- 
handed acts against individuals are a 
sign of the egoism of the times. Their 
submlBsiveneBa in religious questions is 
a national sympathy for the national 
Church. 
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in this period many sides, which would appear inexplicable 
unless due regard were paid to the religious controversies and 
to the character of this society that was in a process of 
reconstruction. But the parliamentary constitution existed, 
and there was on the part of the Tudors neither a serious 
intention of abolishing it, nor on the part of their Parliaments 
an idea of permanently renouncing any portion of it. The 
notion that the Tudor form of government was in principle 
an absolute one has been in modem times principally pro- 
pagated by Hume's partial history, and is now acknowledged 
to be erroneous. The attitude of the Tudors towards the 
personal rights (liberties) of members of Parliament is a 
characteristic incident, and helpful to the comprehension of 
the parliamentary constitution. In 4 Henry VII. the error 
for the first time occurred that a local court passed a penal 
sentence upon Strode, a member of the Lower House, on ac- 
count of bills which he had introduced. Upon motion of the 
Commons, the unanimous declaration of both Houses and the 
King (" Statutes of the Realm," iii. p. 58) was issued, which 
declared that judicial proceeding null and void (May, " Pari. 
Practice," i. c. 4). In 86 Henry VIII. the first case occurs in 
which the House summons the sheriffs of London before its 
bar for arresting a member, and commits them to prison, 
which proceeding was confirmed in the most emphatic manner 
by the King (Hatsell, " Precedents," i. p. 53). Similarly, in 
85 Henry VIII., the privilege of the House was acknowledged 
in the face of an order of arrest issued by the council (Nicolas, 
"Proceedings," vii. 806). In 2 Mary an indictment was 
attempted in the King's Bench of those members who had, 
in consequence of the proceedings touching the question of 
religion, quitted the House without permission ; but this case 
never came to an issue (" Pari. Hist.," iii. 812-885). The 
attempt to exclude a member of the Lower House from the 
sittings by royal order (1571) was given up. The issue of 
these conflicts resulted finally in favour of the Lower House. 
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CHAPTER XXXIII. 



Now that a generation had passed away since the Wars of the 
Roses, and a new one had grown up under the orderly discipline 
of the State, the time at last drew nigh for resuming the 
work of ecclesiastical reform, which had been interrupted in 
the fifteenth century. 

It is difficult for us to realize that period of the Middle 
Ages in which the Church is the representative at once of 
politics, legal knowledge, diplomacy, education, literature, 
and much more besides ; a period in which the clergy were 
not only father confessors, but belonged to the State as 
chancellors, treasurers, ambassadors, justices, clerks of the 
court, barristers, attomies, physicians, accountants, and secre- 
taries; and as such, therefore combined in one great class, 
rendered exclusive by celibacy, the whole of the rights which 



* For the history of the Befonnation, 
the oneHsided but authentic ** History 
of the Reformation," by Burnet (1681, 
3 vols, fol.)) is Btill of the greatest value. 
In modem times : Vaughan, '* Revolu- 
tions in English History/' ii, ** Revolu- 
tions in Religion " (1861) ; A. Amos, 
** Observations on the Statutes of the 
Reformation Parliament in the Reign 
of King Henry VHI." (London, 1859). 
Among the numerous modem supple- 
mentary works may be especially men- 
tioned: J. Gait, "Life of Cardinal 
Wolsey " (1846). For the times of 
the Puritans : Samuel Hopkins, *' The 
Puritans in the Church, Court, and 
Parliament during the reigns of Edward 



VL and Elizabeth" (Kew York, 
1859) ; J. B. Marsden, *< The History 
of the Early Puritans," and **The 
History of the Later Puritans." But 
above all, J. A. Froude, "History of 
England from the Fall of Wolsey to 
the Defeat of the Spanish Armada," 
vols. i.-xii., hereafter quoted from the 
edition of 1870-1877. Out of the 
copious matter contained in the latter 
work I may here especially draw atten- 
tion to the proceedings against Queen 
Anne Boleyn, vol. ii. c. 2. and App. ; 
the characteristics of Henry VIII., 
vol. iv. c. 24; the action against 
Mary Stuart, voL xii. o. 69. 
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resided in all branches of intellectual labour, whether official 
or not. From this fusion of the intellectual and moral life of 
the nations into one institution arose property, magisterial 
control, and the power of the Church, and it grew up into that 
universal State of the Middle Ages, which attained the out- 
ward zenith of its power at the commencement of the pre- 
ceding period. Since then a state of tension had by degrees 
come about, in which the Church had, to the bulk of the 
people, become a mere outward institution, and to the upper 
classes in many respects an object of aversion, and in which 
the old rights of the Church had already become jealously 
regarded privileges. The beautiful office of mediator, which 
in the Anglo-Norman period, and in the great crisis of Magna 
Charta, had been undertaken by the English prelates, had all 
but passed out of mind. The high ecclesiastics had been for 
a long time past no longer mediators, but rival candidates for 
political power. In the Wars of the Eoses they had proved 
themselves to be a body devoid of moral influence. After 
ecclesiastical property had, by the Church's own fault, been 
diverted from its original purpose, the Church still claimed 
(though now with inadequate means) the fulfilment of tiie 
humanitarian duties of the State as her own monopoly; 
whereas the laity had now the judgment, the will, and the 
means of fulfilling such duties itself. After the causes had 
gradually disappeared which had induced the clergy to 
emancipate themselves from the magisterial power of the 
laity, so as not to degenerate into the disunion and barbarity 
of the feudal state, the Church insisted with all the more zeal 
upon her exemption, as being a class right and privilege ; and 
this, owing to the over-indulgence of the spiritual courts, led, 
in the shape of "benefit of clergy," to the exemption from 
punishment of ecclesiastics, even for notorious crimes and 
immoral conduct. Now that the close of the Middle Ages had 
opened to the European populations new domains both in 
the physical and in the' intellectual world, now that the 
thoughtful spirits of the age had become involved in a move- 
ment such as had been hitherto unheard of, the Church 
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demanded that intellectual life should stand still, because her 
leading functicHiaries could not and would not keep pace with 
its progress. Although her intellectual and moral foundations 
had been shaken to their lowest depths, the Church still 
remained in possession of all the estates and rights of power 
which ever remain for some time in a human community after 
the moral justification for their possession has disappeared. 
This is that eternal contradiction out of which the great 
reformatory tasks of th€ State proceed. This contradiction 
now took possession of the whole of the Catholic world, and, 
by the complete alienation of the Boman Church, imphcated 
the papal chair in the network of intrigues and struggles of 
the European great powers, abolished the former soUdarity of 
Catholicism against the propagation of heresies, and thus 
everywhere opened a freer scope for the aims of Eeformation. 

In these struggles of the Beformation a dual movement is 
to be distinguished. The first is the fight made by Uberty of 
thought and conscience against the Boman intellectual 
tyranny, a fight waged by certain bold thinkers and a small 
portion of the clergy and laity, who are urged on by the deep 
conviction, gathered from the Holy Scriptures, that essential 
portions of the Boman Catholic dogmas and doctrines were 
the work of man, and inventions for enhancing ecclesiastical 
supremacy. The second movement is the striving after 
national independence against the Italian suzerain, and this 
is supported by the great majority of the people. This second 
tendency is, in England, by far the preponderating one. After 
the classes of society were united in the Upper and Lower 
Houses under the Flantagenets, after the nation had learnt to 
feel itself a unity, the insular popular aversion to the Boman 
primate also returned. It is at first the sense of national 
exclusiveness and independence which revolts against the 
universal ecclesiastical State. Whilst the German Beforma- 
tion is primarily the outcome of an intellectual movement, 
and of the deep conviction of the errors of Catholic doctrines, 
and only in a secondary manner reflects upon the State ; the 
English is at its very outset a national political act which 
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only after the lapse of generations deepens into an intellectual 
movement among the mass of the people. It is, therefore, at 
its outset '^more practical/' that is, ^'more external." As the 
Boman Church had become secularized in fixedness of property 
and political institutions, so also it was attacked upon this ex- 
ternal ground, in its possessions and in its suzerain ; the cast- 
ing off of the suzerainty of the Boman bishop is the first aiuL 

Henry YIII. had been personally trained up in Catholic 
doctrines. He had in person taken part in the dogmatic 
controversy of the times, by his treatise against Luther earned 
the honorary title of *' Defender of the Faith," and had even 
himself zealously caused the persecution of heretics ; but yet 
in the coronation oath, touching the constitution of the Church, 
he had with his own hand made the correction : '' nott pre- 
jvdiceaU to hys jimsdyction and dignity royalV (Ellis's letters). 
In the part he took in European intrigues he had always 
dealt with the papal curia upon the same terms as with other 
great powers, and had gained sufficient experience of its 
friendship and enmity not to over- or under*estimate it. But 
his divorce proceedings had brought him into complications 
out of which there was at last no other way of escape than by 
breaking with the external authority of the Bishop of Bome. 
In this state of affairs the King could not rely upon the 
doctrines of individual reformers, but only upon the great tide 
of national opinion, upon the insufficiently educated but 
influential parochial clergy, and upon the mass of the people. 
Their sympathies everywhere accorded with his political ten- 
dencies and his personal wishes, and afforded Viim a support 
similar to that which in former times the House of Commons 
had afforded to the Plantagenets against the barons. Yet 
even with these sympathies in his favour the revolt against 
the universal power of the Church was still a daring step. It 
was the renouncing of obedience to the highest legitimate 
power, a breaking with the whole system of authority of the 
Middle Ages. But the boldness and acumen with which 
Henry VIII. carried out the scheme upon which he had re- 
solved, gives his ruthless and violent personality a providential 
significance for England. 
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Whilst it disclaimed all connection with the Lutheran and 
reformed doctrines of the Continent, the new legislation was 
ushered in by universally popular measures, by the abolition 
of ecclesiastical dues and some administrative abuses.** 

The first decisive step is the complete separation and 
emancipation of the ecclesiastical bureaucracy from Rome, a 
re-enforcement of the ** pramwnire,'' and strict prohibition of 
every appeal to the curia, '^ in consideration that the Kings 
of England have never had any other superior but God alone." 
The papal right of dispensation was transferred to the primate, 
the sale of indulgences forbidden, papal indulgences declared 
null and void, the grant of the pallium freed from all influence 
of the curia, every doctor of Boman law, be he cleric or lay- 
man, declared capable of exercising the magisterial rights of 
the Church (as vicar-general, chancellor, or justice). The 
King again exclusively assumes the right of appointing the 
bishops. The whole body of the clergy is immediately sub- 
jected to the civil jurisdiction and to all the coercive measures 
of the executive. 

*The second decisive step is the secularization of the ecclesi- 
astical property by dissolution of the monasteries. They were 
until then in alleged possession of one-fifth of the land in the 
realm, and possessed a revenue about three times as large as 
the ordinary receipts of the Crown, an income very unequally 
distributed amongst from four hundred to five hundred insti- 
tutions. The idleness, Ucentiousness, and immorality of the 
monks were notorious, yet the King considered a formal agita- 
tion necessary to reconcile the nation to this violent attack 
upon the existing legal estates. The Crown acquired by this 
means j£500,000 personal property, and at least ^£181, 000 
annual rents from real estate; according to other esti- 
mates, three, four, or even ten times as much. This mass 
of wealth was partly expended for immediate war purposes, 
partly granted to the nobles and gentry with royal profuse- 
ness, partly parcelled out on State account, partly employed 
for the fortification of the country and for improvements, and 
** A3 to the epochs of the Befixnnatioxi, ef, the exoormu at the end of the Chapter. 
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for the endowment of new bishoprics. Thus were the estates 
of the noblest families in the land at once made dependent 
upon the legality of the Beformation, and the former majority 
of the spiritual peers in the Upper House was changed into a 
minority by the deposition of the abbots and priors. 

Partly simultaneously and partly subsequently there were 
added to these concrete measures, which were directed against 
the external ecclesiastical state, the comprehensive and formal 
declaration of the " royal supremacy.*' In 25 Henry VIII. it 
had already been declared that Convocation should issue no 
new canons without the royal consent, nor execute such 
without the royal placetf By the formal declaration of supre- 
macy, however, the King now, as successor to the papal 
power, takes up the ground of divine appointment with equal 
legitimacy, and with it continues the ecclesiastical constitution 
as it had hitherto existed, as well as its legal protection 
by capital punishments for hasresis, apostasia, sckisma, as a 
portion of the royal prerogative. After a single attempt at 
applying to the denial of supremacy the punishments in- 
flicted in the Middle Ages upon heretics, Henry VHI. does 
not scruple to apply the capital punishments for high treason 
to the violation of these new prerogatives of the monarchy. 

Up to this point the Beformation had only been external, 
without any separation from the Boman dogma. This is the 
very point at which the external character of the movement 
appears most outrageous. Whilst Henry revolutionized eccle- 
siastical property and constitution, dogma is only incidentally 
mentioned. Parliament had certainly empowered him to 
appoint a commission ''to agree upon a new form of the 
national religion." But the work was only begun in a hesita- 
ting and vacillating way, and it was hardly known how to set 
up any new matter. Gardiner's Six Articles still teach the 
doctrine of transubstantiation, refuse the cup to the laity, 
retain auricular confession, Masses for the dead, and ceUbacy, 
and confine the reading of the Bible to persons of rank. 
Whilst on the Continent streams of blood flowed on account 
of the creeds of the Church, political negotiations are here 
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begun for the adaptation of a ^* national " doctrine of faith, 
in the course of which Henry dies. 

What was most unintelligible to the Continent, and was at 
times an object of aversion, was the manner of carrying out 
this royal reformation. It was not so much the rule of 
passion or caprice of a despot, but it was Bichelieu's system 
anticipated, which, in accordance with a well-considered 
State plan, always crushed the head of opposition at once, 
in order to prevent '' contagion." In the first stage of the 
Beformation, after formal proceedings and deliberations in 
the Privy Council, it was determined to hang the prior and 
three monks of the Charterhouse in their canonicals, coram 
paprdo ; and the clergy at once submitted. In a second stage 
the executioner's axe again falls on the heads of the opposition 
(the Chancellor Thomas More and Bishop Fisher). In the 
later stages, from time to time, single executions in special 
provincial places are determined on. The execution also of 
two queens, which was indirectly connected with the Beforma- 
tion, took place with the strict ceremony of a judicial trial and 
judgment. It is in Uke manner State policy which sacrificed 
the most faithful and most successful servant of the King, 
Lord Thomas Cromwell, to the passionate hatred of the high 
clergy and magnates. State policy actually succeeded in 
localizing the civil wars which followed the Beformation, and 
in easily suppressing them, though at the expense of violating 
the highest principles of Christian morahty, for which retri- 
bution follows. 

The Beformation was only fully carried out by the regency 
under the name of Edward YI., as well in dogma as in 
Church ceremonies and the liturgy, in the abolition of celibacy, 
and in the general licence to read the Bible. This Protestant 
reform was the work of Cranmer and other men of true reli- 
gious convictions. But the opinion of the nation was still 
divided. The religious confusion caused party spirit and dis- 
satisfaction, distress and social differences throughout the 
country, with which the regent, the Duke of Somerset, was 
not strong enough to cope. Once more, with the govern- 
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Digitized by 



Google 



162 Constitutional History of England. 

ment of a protector, the rule of the nobles revived, which 
pressed with heavy hand upon villeins and the labouring 
classes, and which, amid famine and pestilence, financial 
distress and debasing of the coinage, squandered the resources 
of the State, and raised the expenditure of the Court from 
jei4,000 to jeiOO,000, dissipating Crown lands to the value 
of j61,600,000 in the form of grants of favours, sales, and 
exchanges to the enrichment of the ministers and their friends. 
In this position the weak regency succumbed to the ambitious 
intrigues of the Duke of Northumberland, who, in the con- 
fusion of the times, even endeavoured to secure the succession 
to the throne in favour of his family. 

Seldom has any reformation been apparently more quickly 
suppressed than this English Reformation under the Catholic 
Mary. Once again it is State policy to which the higher 
intentions of the Ecclesiastical Reformation are sacrificed. 
It was not merely the popularity of the legitimate daughter 
of Henry VIII. which gained the rapid victory over the rival 
Queen, Jane Grey, but it was the threatened danger of a return 
of dynastic struggles, which rendered both Parliament and 
nation subservient to the will of the Catholic monarch and 
ready to sacrifice all else to the temporal interests. The 
abolition of the royal supremacy, the re-introduction of celi- 
bacy and the Mass, passed easily through Parliament ; indeed^ 
through the Upper House without any opposition. One thou- 
sand five hundred (according to others, 8000) clergymen were 
driven out of their places; 284 persons were burnt, among 
them Archbishop Cranmer, four bishops, eight gentlemen, sixty 
women and children. Mary might have made any demands 
but one — the restitution of the ecclesiastical estates. 

The reign of "bloody Mary" is, however, only a short 
interruption of the Tudor system. In her successor, Eliza- 
beth, the glory of the Enghsh monarchy becomes once more 
concentrated. The true nature of the Roman Church had 
displayed itself to the nation in its most repulsive form. 
Chastened by severe trials, strengthened by faith, enlightened 
by examination of the Holy Scriptures (now no longer closed 
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to the people), the Protestant religion now strikes its root 
iinnly into the hearts of the people, attains by a careful 
revision of the Prayer-book, the Liturgy, and the ritual, a 
form sympathetic and intelligible to the great majority of the 
English people, and thus renders possible the re-establish- 
ment of a united Church in a united nation. By the Act 
of Supremacy (1 Elizabeth, c. 1) and the Act of Uniformity 
(1 Elizabeth, c. 8), Elizabeth, as ruler of the Church, declares 
the Protestant Church to be the State Church " as by law 
established ; " and the whole population as lawfully belonging 
to the State Church. Every cleric, every Englishman in any 
public office, and on entering the House of Commons, has to 
take the Oath of Supremacy. The Thirty-Nine Articles were 
also subsequently confirmed by Parliament. The later statutes 
of Elizabeth appear only as supplementary to these — 5 Eliza- 
beth, c. 1, for assurance of the Queen's royal power, all estates 
and subjects ; 13 Elizabeth, c. 1, against bulls from Bome ; 
18 Elizabeth, c. 12, for ministers of the Church to be of sound 
religion ; 28 Elizabeth, c. 1, against Mass ; 27 Elizabeth^ c. 2, 
for the departure of Jesuits and priests ; 35 Elizabeth, c. 1, 
against sectaries ; 85 Elizabeth, c. 2, against popish recusants. 
Thus has the English State Church become established, inde- 
pendently opposed to the Boman Ecclesiastical State, sub- 
ordinate to both King and Parliament, and incorporated into 
the civil community. The royal supremacy has become a 
necessary presupposition of the present political system, with 
all its consequences for the external life. Not until this Act 
has been passed do we find the monarchy upon the pinnacle 
of its power under the long and glorious reign of the Virgin 
Queen. 

Note to Ghafteb XXXIII. — Cbe found for such purpoBes, in Cardinal 

^ntf^a of tfie tteCormotian may be Wol8e7,a Tenatife miiunter, who was a 

divided in the following manner : — match for the statesmen of the Conti- 

1. The national Ghnrch of Henry nent, and perhaps more than their equal 

VnL appears as a continuation of the in duplicity. But the proceedings re« 

external policy of the first twenty years lating to the royal divorce had become 

of his reign. Henry had by predi- at last irretrieyably entangled in the 

lection and with tolerable success dynastic and political cotoplications of 

mixed in the complications of the the Continent, as the King acknowledges 

European cabinets of nis time. He had after his own fiaahion by abandoning 
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Wolaey. Immediately after the over- 
thmw of his master, and with the latter's 
consent, a hitherto subordinate servant 
of Wolsey begsed and obtained an 
audience of the King. The obiect was 
doubtless the suggestion that the King 
might save his honour and his inde- 
pendence by assigning his matrimonial 
question to the authorities within his 
own realm, by renouncing the su- 

Enacy of the Bishop of Kome, and 
\ reassumption of the royal powers 
ost to the extent in which they had 
existed down to Magna Gharta ; in ful- 
filment also of the national wishes and 
aims of the Commons, as they had been 
plainly enough declared in the four- 
teenth and fifteenth centuries. The 
modest, clever, and determined coun- 
cillor, for the realization of such plans, 
appears after a few months in the King's 
council, after a few years as Lord 
Thomas Cromwell (ultimately Earl of 
Esses), at the head of the Government, 
as the author and leader of the con- 
nected chain of parliamentary statutes, 
ordinances, and measures. The so- 
called Beformation Parliament, which 
was convened to carry out this plan, was, 
with many prorogations, in constant 
activity for the compassing of this 
object from November, 1529, to April, 
1536. With great skill the initiative 
was taken by an address of the Com- 
mons, in which on the one side com- 
J)laint was made of the increase of 
leretical teaching ("frantic and sedi- 
tious books contrary to the true Catholic 
faith"), and on the other side the 
notorious weaknesses of the Church 
appear as a long list of national griev- 
ances with the strongly prominent 
accusation "that such ecclesiastical 
laws and measures attack your Majesty's 
prerogative and do your faithful subjects 
grievous wrong." The defence of the 
Church against this was difficult, and 
was conducted in an exceedingly weak 
manner, with the excuse that '* if certain 
of the Church's members should un- 
happily 80 far go astrav, that cannot bo 
saia of all." The indictment, charge, 
and the defence of the bishops are 
given in Fronde, vol. i. chap. 3. It is 
characteristic that the senile prelacy in 
this situation thought to strengthen the 
respect for the Church by the burning 
of certain heretics. It was only when 
the new laws began to become more 



incisive that the prelates found their 
spokesman in Bishop Fisher, then 
seventy-six years of age. In the 
Upper House (to which forty-four 
temporal and forty-six spiritual peers 
had been summoned) no serious 
opposition was manifested. In the feel- 
ing that the Court, the Commons, and 
the mass of the laity were all against 
them, the Lords agreed to one measure 
after another. The successive order of 
them in detail belongs to parliamentary 
history ; they have been grouped above 
as nearly as possible aocordiug to the 
connection in which they proc^dd fh>m 
a well-considered plan. Only on the 
first declaration of the royal supremacy 
both Houses of Convocation timidly 
sought to make the reservation ** sole 
and supreme head of the Church, as 
far as is allowed by the law of Christ." 
By the declaration of supremacy the 
national Church comes into an irre- 
concilable opposition to the Boman 
Catholic, yet still with the express 
reservation that there was therein no 
intention of swerving from the "com- 
munity of the Christian Church in 
any articles of the Catholic faith of 
Christianity, or in any other things 
which have been declared by the Holy 
Scriptures and the Word of God as 
necessary to salvation." The internal 
contradiction of such a proceeding 
was sure to make itself immediately 
felt. Henry YIII. was aware that 
with ecclesiastical Borne no such 
compromises could be made as with 
diplomatic Bome. He saw himself con- 
fronted by a system which must either 
be absolute and sovereign or else could 
not exist. The choice was only left him 
between being the conqueror or the 
conquered. He would not suffer any 
doubts to arise as to his decision on this 
point. In order to suppress by force 
the opposition to his supremacy in 
the highest of his functionaries, ho 
alloweoL the new laws to take their 
bloody course against his chancellor, 
Thomas More, and against Bishop 
Fisher. On the other side, the question 
of domia became for him precisely a 
question of honour and character. 
The conformist Catholic powers of 
Europe, as representatives of estab- 
lished authoritv and legitimacy, were 
leagued and banded in opposition 
against the nonconformist and Protes- 
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tant powers. Should Hemy, tumiDg 
liis back upoD his educatiou, his con- 
victions, his participation in theological 
controTersy, and his whole pest career, 
join the dissenting party? Shortly 
before the dissolution of the monas- 
teries, and in a difficult state of external 
affairs, be had, indeed, by ten articles 
touching the doctrines of the Sacra- 
ments taken steps towards an approach 
to the Augsburg Confession. But a 
definite renunciation of the old dogma 
was a moral impossibility for Henry 
VIIL And the great majority of the 
population also showed itself paBsive 
in questions of fieiith. An individual 
does not change his faith in days or 
months, and fortunately nations still 
less; changes in religion have their 
origin in the deep convictions of single 
men, who, tested by hard trials, gain a 
convincing power over others: these 
changes proceed, accordingly, from 
minorities. Henry VIII. was desirous 
in another direction to allow no doubts 
as to tho limits of his system. He 
accordingly let penal justice take its 
course, by the burning of a number of 
heretics on account of their Catholic 
heresies; he did not even scruple to 
sacrifice his upright and faithful servant 
Cromwell to the deadly enmity of the 
aristocracy and of orthodoxy. From 
this vacillating state of affairs those 
six articles of Gardiner arose, which 
teach the Real Presence of the flesh 
and blood of Christ '*in the form, but 
not in the substance" of the bread 
and wine, and retain the private Mass, 
celibacy, and vow of chastity- "In 
Henry VIH. no free self-devotion, no 
loftiness of soul, and no real sympathy 
for any living man can be discerned; 
they are all in his eyes nothing but in- 
struments, which he first uses and then 
breaks. But ho has an unrivalled 
practical intelligence, and an energetic 
activity that is employed in the general 
interests ; he combines a fickleness of 
purpose with a constant firmness of will. 
One follows the course of his reign with 
u mixture of abhorrence and admira- 
tion" (Banke, "Eng:l. Gesch.," L 224). 
Only too apposite is the parallel to 
Richelieu which I have drawn above. 
A Reformation so politic as this could 
certainly not exempt the English nation 
from the serious and severe struggle for 
the Christian truths, but could only 



postpone the issue of the conflict to later 
generations. A system of this descrip- 
tion could only close with half mea- 
sures, viz. 32 Henry VIH. c. 26, 84 
Henry VHI. c. 1, such as were quickly 
abolished in the succeeding reign — ^an 
illustration of the eternal truth tliat no 
man should dare attempt to become a 
reformer in ecclesiastical matters with- 
out having a deep and hearty convic- 
tion himself. 

2. The dogmatic Reformation under 
Edward VI. endeavoured to provide 
the kernel that was lacking. Its 
spiritual originators are Ridley and 
more especifdly Archbishop Cranmer, 
whose character, in spite of a yielding 
clemency, leaves no doubts in the mind 
as to his truthfulness and his desire to 
do right, and to whom it was also 
vouchsafed to seal the truth of his con- 
victions by his death. The same dis- 
position lies in the Protector Somerset, 
and in the youthful King himself. Ab 
an outcome of real personal conviction, 
tho Protestant doctrines of justification 
by faith, of moral self-guidance, and 
self-responsibility which can attain in- 
ternal peace by individual actions, with- 
out the need of the mediating services 
of the priest, now assert themselves. 
The Common Prayer-book has become 
the imperishable monument both of 
the national temperament and of the 
religious feelings of the time. Tho 
doctrines of distinction in the sacra- 
ments, the abolition of the confessional 
and celibacy, and the reform of tho 
ceremonial and Liturgy are completed 
with the forty-two articles. But it 
could not be helped that, in the eyes 
of the majority of the people, it was 
more a change of government than a 
change in religion that had taken place. 
Innovations in the services of the 
Church and in the Liturgy are at all 
times unpopular. The masses had 
learnt other rules of faith, many felt 
anxious in their consciences, others 
again felt themselves impelled to a 
more extensive agitation; among the 
wealthy classes the interest of a new 
acquisition still struggled with political 
scruples against the innovations. This 
confusion of minds clashed with severe 
social difficulties, which required a finu 
guiding hand. In a time in which 
monarchical despotism was more than 
ever necessary, a weak regent stood at 



Digitized by 



Google 



166 



Constitutional History of England. 



the helm of the State, whose inclina- 
tion for a personal government was 
in contrast with his capacity. The 
Protector Duke of tknnerset, the uncle 
of the King, had rid himself of the 
regency council, which Henry VIII. 
had institutt d by his last will, without 
possessing tlie capacity of exercising 
aictatorial powers as the successor of 
such an absolute ruler. The unsuc- 
cessfully conducted foreign afEairs are 
complicated by the etill more diiiicult 
internal ones. A frivolous aristocratic 
regime again returns, which embitters 
the country people by the confiscation 
of the common lands in favour of the 
lord of the manor, by diverse acts 
of oppression towards copyholders, 
tenants, and the labouring classes, 
combined with famine and pestilence. 
To these is added the inexcusable con- 
fiscation of the property of the hospitals 
and guilds, the seizure of considerable 
lands belonging to the episcopal sees, 
as well as the embezzlement of the great 
mass of Crown lands of the value of 
£1,500,000, which, in the form of 
grants, alienations, and exchanges, re- 
mained to the extent of at least one- 
third in the clutches of the '* friends " 
of the ministers (Froude, v. 128). Once 
again the work of Beformation clashes 
with the secular interests of the State 
in a manner that was fatal to both 
parties. Thus, in an unfortunate hour, 
the intrigues of a party goverument 
by nobles return. The selfish upstart 
Northumberland, in his restless ambi- 
tion, brings the Protector to the scafibld 
and seizes the reins of government, with 
the ulterior design of bringing the suc- 
cession into his own family. 

3. The Catholic Restoration under 
Mary is explained by the political situa- 
tion. Upon the youthful rival Queen, 
Jane Grey, " the nine days' Queen," 
was fastened the capital crime of her 
father-in-law. The remembrance of 
the aristocratic harshnete towards the 
poorer population had estranged all 
hearts from Northumberland. No one 
trusted this man. In the heartless, 
selfish rep^ncy council at the death of 
Edward VI., there was, indeed, no man, 
no family, and no party wbicli enjoyed 
the public confidence. The well- 
founded feeling of the necessity of a 
monarchical rule turned accordingly 
idmost unanimously to the legit iniate 



heiress of the throne, the daughter of 
Henry VIII., already sorely tried by 
fortune. The religious opinions had 
not as yet become deared. The newly 
constituted Parliament consisted of 
about one-third of Protestant members, 
together with almost two-thirds who 
were supporters of a •* national Church," 
which was inclined to treat the dogmas 
of faith as open questions. The 
supporters of the papal ecclesiastical 
government form still a diminishing 
fraction. But the majority, consider- 
ing only the exigencies of the times, 
sacrificed the reformatory legislation, of 
Edward VI. in such a frivolous manner 
that the steadily Bomanizing tendency 
gained the upper hand as early as in 
Mary's second Parliament, to which 
the sheriffs were expressly ordered to 
send men of the "wise, grave, and 
Catholic sort." This honourable as- 
sembly joined with the Lords in a sup- 
plication, which in deep sorrow for tue 
past proceedings, repeals the Acts of 
Parliament against the Pope "under 
the condition that he will confirm their 
acquisitions of abbey and foundation 
lands." At this price these wise men 
allow the Queen and her fanatical 
counsellors full liberty in the buminj* 
of the primate and the chiefs of Pro- 
testantism. From time to time the un- 
happy woman upon the throne believed 
that by the acceptable sacrifice of 
heretic-burnings she would see her 
hopes of the birth of a successor realized. 
The third "Beconciliation Parliament" 
displayed the debasing spectacle of 
Lords and Commons failing down upon 
their knees, confessing in ali humility 
the sins of their apostasy, and receiv- 
ing complete spiritual absolution at the 
hands of Cardinal Pole, — ^reserving the 
possession of the ecclesiastical estates. 
Thus did the political party of the 
national Church make a retrograde 
movement from Protestantism to poper}% 
and at the same time ruined itself in 
the estimation of the nation. Still more 
exactly characterized indeed waa the 
nature of the Catholic counter-refor- 
mation and its leaders in England; 
^^Sol4xm Bomam qtUBriiis, tola Bama 
degtruet vos*' as Qlanvill had once 
upon a time exclaimed to the canons 
of Canterbury. But for the English 
Protestant Church the burning of 
bishops and of women and children. 
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accompanied by the horrible scenes of 
a Spanish Inquisition, was a time of in- 
ternal purification which under ** bloody 
Mary" for the first time established 
the English Church in the hearts of the 
people. 

4. The Anglican State Church of 
Elizabeth is the fusion of the external 
nnd internal sides of the Reformation. 
In sincere oonyiction and in the clear 
comprehension of her royal vocation, 
she restores the royal supremacy of her 
father and her brother's work of refor- 
mation, combined in one great act. 
The decided step of the Queen is 
followed at once by the sanction of 
Parliament in the Act of Supremacy 
and Uniformity, 1 Elizabeth, o. 1, 2. In 
the Upper House now only nine secular 
peers with nine bishops vote against the 
Common Prayer-book ; of 9400 clergy- 
men in England only 189 were com- 
pelled by tMs Reformation to lay down 
their livings. In real conviction, the 
Roman Catholic faith still lived on in 
4i continuously diminishing minority. 
The bearing of the people is now en- 
tirely different from that under Edward 
VI. The worldly idea of a Church 
which should politically separate itself 
from Catholic Christendom, and yet 
should remain Catholic in its faith, 
has completely disappeared I The dis- 
tinguishing doctrines, tbe discarding of 
celibacy and the confessional, the fun- 
damental doctrine of justification by 



faith, are not conventional forms of 
belief which have been learnt by heart, 
but they are in harmony with the manly 
character of this people. On that veiy 
account they mostly follow the doctrines 
of Luther and Melancthon, but in 
sober dogmatism sometimes resemble 
more those of Zwiugli and Calvin, with 
a comparatively small admixture of the 
ecclesiastical aoctrines of Augustine. 
They reject the caste-system of the 
mediseval Church, and resolutely sub- 
ordinate the Church in its outward 
existence to the executive, rejecting 
all foreign control on earth from beyond 
tbe four seas. The Anglican Church 
is no longer a political system, but an 
honest Protestant faith, which con- 
stitutes itself as a Church, in the fixed 
intent to act rightly and in a Christian 
spirit. Under severe trials the vic- 
torious power of religious conviction 
has asserted itself in the face of every 
diplomatic policy. And thus is the 
position of the Church henceforth fixed 
with regard to the Protestantism of the 
Continent, with which Elizabeth and 
her statesmenopenly, loyally, and stead- 
fastly enter into an alliance. All the 
essential points of the Anglican Church 
have been completed in the first year 
of Elizabeth's reign. Her later laws 
are only supplementary, establishing 
and strengthening it against the an- 
'sts who assailed her from opposite 
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CHAPTER XXXn\ 

^]^e (iToutt of f^ij^ OTommtesion anb tjbe ^bmfntetrattbe 
®r8ant>at(on of tj^e §btate Cfiurcjb. 

The adminiBtrative system of the State Church was developed 
from these events in consistent legal continuity. The Church 
had grown up as the school of the people; both for State 
and people there existed only one ruling Church — one Church 
proclaiming the Word of God, organized in an established 
bureaucratic form. According to the views the nations had 
held for a thousand years, there was on that very account 
only one Church. And this view was based upon the good 
reason, that the rights of marriage and kinship, the law of 
inheritance and all moral family relations from the cradle 
to the grave, the public instruction in all grades, and the 
intellectual life of the nation, and all institutions which serve 
the civilizing and humanitarian purposes of the common- 
wealth had been for centuries so closely interwoven with the 
legislation, administration, and judicial system of the Church, 
that there was no room possibly for two Churches in one 
political system. According to the spirit of the times, 
religious ideas could not be mere spiritual ideals. In the 
same degree in which the Roman Catholic Church had become 
external, the State Church also, which had become severed 
from it, could only find its support in real estate, in ecclesi- 
astical authority, and in the person of the King. The exist- 
ence of the great creation of the times and the nation, the 
possession of many thousand livings and of newly acquired 
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property upon secnlarized soil, now stood and fell with the 
ensuing political institutions. 

I. For supreme Church government the high spiritual 
court, (ZDoUTt of l^igj^ (Btmmi%%ixm^ was established. The 
right to this organization had been already in principle 
recognized by Parliament under Henry VIII. yiz. ** to visit, 
repress, redress, reform, order, correct, restrain, and amend 
aU errors, heresies, abuses, contempts, and enormities which 
fall under any spiritual authority or jurisdiction." Henry 
Vin. had sagaciously placed the first organization in the 
hands of one man, his vicar-general. Under Edward YI. a 
general visitation by mixed commissions after the manner of 
the six circuits of the secular jurisdiction had been arranged. 
Elizabeth, by giving to her supreme court a corporate form, 
was the first to endow it with a definite character, and 
though it was still separated for the two great ecclesiastical 
provinces, yet in both it remained an attribute of the royal 
sovereignty. ** All such jurisdictions and privileges, as were 
formerly exercised by a spiritual or ecclesiastical power for 
the visitation or correction of the Church, shall be for ever 
combined and bound up with the sovereign Crown of this 
realm " (1 Eliz. c. 1 sec. 16 seq.). Whilst the Church attri- 
buted to the bishops and their primate a divine appointment, 
she had declared these powers independent of every other 
wiU and influence of any estate. In this complete sense, 
the government of the Church could now be seen to have 
passed from the Pope to the King, and these powers, restricted 
to the " carrying out of the Reformation," had been at first 
delegated by Henry VIII. to his vicar -general. After this had 
been completed, it appeared necessary, according to the system 
of the Church of the Middle Ages, to delegate the supreme 
jurisdiction and supervision to a bench-court. By the Act 
of Supremacy the Queen was empowered to form a "Court 
of High Commission" of this sort, with officers, who were 
revocably appointed by patent, exercising concurrent juris- 
diction with the Privy Council in temporal matters. Ita 
constitution is what is in Germany known as the ConmtoriaU 
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verfasmng, which by the formation of courts composed of 
legal, administrative, and spiritual members, maintains the 
connection between the secular and clerical rule ; in England 
it henceforward forms of bishops, members of the Privy 
Council, and other secular officials, the central department 
of ecclesiastical government. The immediate declared object 
of the first commission of 1559 was a ''general visitation 
of all churches," with the right of suspending, depriving, 
and punishing clergymen. Pensions were granted to those 
persons who voluntarily resigned. The clergy who were dis- 
possessed of their livings under Mary were to be reinstated ; 
and all who had been imprisoned on account of religion set 
free after a summary investigation. Thus far the new 
Arrangement had become necessary, in consequence of the 
confusion which had taken place under Mary. But the Court 
of High Commission obtained also the power of proceeding 
by inquisition, as was customary (that is, without a jury), 
to interfere in cases of heresy, errors, abuses, and anomalies 
in ecclesiastical matters, and to inflict fines and imprison- 
ment. The constitution of the court was a comparatively 
fluctuating one. At its zenith (1583) it consisted of forty- 
four commissioners, among whom were twelve bishops, and 
a still greater number of privy councillors, besides other 
clerics and laymen. '* It shall from time to time by a jury 
or by witnesses and other means examine into all infractions 
of and offences against the acts of uniformity and supremacy 
and two other acts ; as well as inquire into all heretical 
opinions, seditious books, disobedience, conspiracies, false 
rumours, slanderous words, etc., against the said laws." 
Three commissioners (one of whom must be a bishop) are 
empowered to punish all persons who do not attend the 
church in compliance with the Act of Uniformity: im examine 
and reform heresies and ecclesiastical dissensions : to dis- 
possess of their livings all such persons as assert doctrines 
contrary to the Thirty-Nine Articles : to punish fornication : 
to examine on oath all suspicious persons: to punish the 
disobedient by penance, fines, and imprisonment : to alter 
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the statutes of colleges, schools, and foundations, and to 
demand the oath of supremacy. (1) 

But in addition to this spiritual privy council, the corporate 
constitution of the Church of the Middle Ages upon the whole 
was continued from the old into the new Church. In both 
Houses of Convocation the periodical association of the pre- 
lates with the parochial clergy still continues in the old form. 
It was retained as being the constitutional form of taxing 
the clergy. By the side of, and subordinated to, the Court 
of High Commission there existed here also a synodal system, 
in which the bishops with representatives of the chapter and 
delegates of the parochial clergy form a parliamentary body, 
which in subordination to the national government and the 
national legislation exercises a jus staiuendi and a right of 
voting supplies, in permanent connection with the Upper 
House of Parliament, through the bishops who take their seats 
in both Parliaments. The coumion existence and common 
work under this constitution gave the clergy, which was (even 
under Elizabeth) wavering in dogma and ceremonial between 
two extremes, a steady tendency and a general consciousness 
of the nature and the right of the Anglican Church. The 
necessity of the royal consent to their convocation and to 
their decrees, and still more the official position of the bishops, 
maintains their subordination to the executive. Convocation 
in its later development became certainly a dangerous instru- 

(1) As to the Oourt of High Oommis- into it But the prevailing opinion of 

sion, ef. Burnet, " History of the Befor- the times nevertheless reganled the 

mation," if. 358 ; Beeve, ^ History of Gourt of High Oommission as a 

the English Law," v. 216-218. As in necessary consequence of the Beforma- 

the Star Chamber, so in this court, a tion. The opposition of Leicester, 

purely official procedure prevailed, that ^urleigh, and other of Elizabeth's 

is, the inquisitorial procedure in form councifiors was probably the outcome 

and spirit In England also the truth of the jealousy of the temporal and 

is manifest, ^hat in a pure official bodjr spiritual statesmen of the time. The 

and for the discipline of an official staff, court in its corporate capacity did not 

this fundamental form is the proper exercise more than the constitutional 

one. Some scruples are certainly shown powers, which had been from all time 

by the temporal courts of law as to the allowed the ecclesiastical government, 

ci»nstitutional character of such an in- and the degree of rigour that it prao- 

stitution, and complaints are raised tised for the carrying out of the work 

against the inquisitorial nature of the of reformation, was for a long time 

oath (oath ex officio) later introduced necessary and therefore popular. 
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ment for the re-awakening a spirit of caste among the clergy. 
In the period of the Tudors this danger was, however, not very 
palpable, so long as the appointment and management of the 
court were conducted with a view to moderating that tendency. 
II. *^\fi Iliocesan gobemmtnt of the Anglican Church remams 
unchanged in its essential features. In this intermediate 
degree of the ecclesiastical rule, the Beformation does not 
show itself so much in altered forms as in the changed spirit 
of the officials. The archbishops and bishops retain the 
customary powers of ecclesiastical control and of jurisdiction 
within their dioceses, but are subordinated to the King both 
as to appointment and continuance in office (81 Henry VIII. 
c. 9, and special statutes). So soon as a bishop's see be- 
comes vacant, the King grants the Dean and Chapter a 
conge (Telire, with a letter in which the name of the person 
to be elected is contained. If the election be delayed for 
twelve days, the King appoints directly by letters patent. 
Cranmer and certain bishops had even under Henry VIII . 
accepted an appointment durante bene placito. On Edward 
VI.*s accession the bishops were compelled, in the same way 
as other administrative officers, to obtain new commissions, 
by virtue of which they held their offices revocably **as 
delegates of the King, in his name, and under his authority."' 
Elizabeth, after some interruption, restored this relationship, 
and asserted a personal right to suspend and dismiss the 
prelates. Such a bureaucracy lacked, of course, the social 
independence of the Boman Catholic prelacy. The standing 
armies and fortressed towns of the ecclesiastical state had 
all disappeared with the monks and monasteries ; the power 
of their material possessions was weakened by secularization,, 
and all offices which were important for the political position 
of the Church were subordinated to the monarchy. Together 
with the bishopric the whole ecclesiastical bureaucracy waa 
made primarily subservient to the royal primate. (2) 

(2) In tbebishopB* dioceses a change monastcrial lands, Tiz. Gloncefiter^ 
was made by the six new bishoprios Bristol, Peterborough, and Oxford, 
which Henry had founded from the which belonged to the provinoe of 
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III. The position of the lowest grade of the ecclesiastical local 
cfficesj 3Sector(eS anb IT'icarages, remained unchanged exter- 
nally ; but unforttinately the Beformation did not restore to 
the office of parson what belonged to it of right. The tithes 
appropriated by the monasteries remained diverted from their 
parochial pnrposes. Numerous offices, which involved the 
cure of souls, were held by insufficiently paid vicars, which 
was chiefly the cause of the comparatively low degree of 
education enjoyed by the great mass of the clergy. This 
was one of the results of the aristocratic tendency of the 
Church, and was fraught with important consequences. By 
means of the far-reaching right of patronage the living is 
in close connection with, but also in dependence upon, the 
landed gentry; by the grants of a Church rate, that became 
periodically necessary, it is made to a certain extent dependent 
upon the parish. As in the highest grade of ecclesiastical 
government the spiritual and temporal state unite in a mixed 
court, so also upon this lowest level does a union of both take 
place in the constitution of the parish. (8) 

The whole laity is subjected in ecclesiastical matters to 
this bureaucratic state, which in its various grades is sub- 
ordinated to the Crown. Those who were formerly subjects 
of the ecclesiastical state have since the Beformation entered 
into a new relation of subjection to the Crown, in the same 
fashion as, according to the centuries-old ideas of ecclesi- 
astical government, every Christian has become a subject of 
the representative of St. Peter. To the temporal oath of 
allegiance the spiritual is added; abjuration of the papal 
power is now the duty of all subjects, and violation of this 
duty is treason. By 28 Henry VIII. c. 10, whoever defends 
the authority of the Bishop of Eome by writing, printed 

Canterbury ; Chester, and Sodor and been satiBfled by the introduction of a 
Man, which belonged to York. The few reforms in the spiritual courts, 
jorisdiction of the bishops over the The decayed temporal local courts and 



Man, which belonged to York. The few reforms in the spiritual courts. 

i'orisdiction of the bishops over the The decayed temporal local courts and 
aity in tiie customary province of the periodical assizes and quarter ses- 



civii and criminal cases remained nn- sions were certainly not fitted to take 

changed, wiUi the modification that over this jurisdiction, 

heresies were otherwise dealt with by (3) The development of the oonstitu- 

the modern legislation. It was thought tion of the parish is described at length 

that the most pressing demands had in chapter xzxvi. 
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matter, sermon or doctrine, document or act, is subjected 
to the penalties of a prsemunire; he who refuses the oath of 
abjuration, to the penalties of high treason, which in later 
legislation are extended to many other more detailed actions. 
The statute of Elizabeth demands the oath of supremacy of 
all persons in orders, graduates of the universities, school- 
masters and private tutors of youth, barristers and members 
of the Inns, attornies and notaries, sheriffs, under officials of 
the courts of justice, and all officers and servants of any 
court, under penalty of a prsemunire. It was the traditional 
opinion of the age, deeply rooted in all classes of society, 
that the confession of the true Christian faith was the con* 
dition of all political rights, even of citizenship of the State. 
To alter such notions, to overcome the dissensions between 
clergy and laity, and the spirit of caste of the Boman Catholic 
clergy, and to blend what was general and ecclesiastical with 
what was national and particular, was not the work of one 
generation, but of permanent institutions, working in another 
spirit. The acts of supremacy and uniformity appear, it is 
true, as rigorous restrictions of personal liberty; but ^they 
were the necessary counterpoise to the much severer, much 
more exclusive system of the Eoman hierarchy, which could 
never have been overcome by compromise and tolerance. 
Che State Church, in the measures it adopted for the com- 
bating of heterodoxy, could, beyond all dispute, never be 
compared with the Roman Catholic Church in respect of the 
bloody, passionate measures employed by the latter. On the 
other hand, the State Church appears in truth more censorial, 
more magisterial, and more irritating with its long list of 
fines and imprisonments, its banishments, and innumerable 
penal cases of praBmunire* Not everything, however, is to be 
regarded as heresy, which appears as such to the government 
of the time, but only "that which a recognized general 
council, the canons, or Acts of Parliament have expressly 
declared to be heresy." (4) 

(4) TheeocleeiaBtical allegiance had the hearts of men. Elisabeth's leign, 
been for centuries historically fixed in however, fh>in the first had not tended 
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As a consequence of this conception, among other things- 
the censorship of the press, also a significant element of 
power, passed from the Church to the Crown. An outcome 
of the struggle of the Church with the free-thinkers, towards 
the close of the Middle Ages, it first of all appeared as an 
emanation of supremacy. But it might also be attributed 
to the prerogative of the supreme maintenance of the peace^ 
and was after the Reformation principally brought before the 
King in council. The right that was everywhere acknow- 
ledged, and the necessity for the censorship of the press 
which was on all sides asserted, is the most sufficient testi- 
mony of the degree in which the necessity for a uniform 
Church in a uniform State was rooted in the ideas of the 
nation. (5) 



to enforce these laws acoordiDg to the 
letter ; they were to be, in the hands 
of the tutorial spirit of this administra- 
tion, as tools which might be employed 
or not, according to ciruiunstances. In 
the first twenty years no capital ponish- 
ment was carried out against papists ; 
fines and imprisonment were deemed 
sufficient for the purpose; and these 
produced as a rule an external con- 
formity, with which the authorities 
could fairly enough be contented. The 
Catliolic peers were dispensed from the 
oath of supremacy. It was not until 
the second half of Elizabeth's reign 
that the rigorous enforcement of this 
legislation began, linked hand in band 
with tiie irreconcilable hatred of the 
Catholic party in Europe against the 
person of the Queen, and with a series 
of attempts upon her life, and con- 
spiracies and intrigues against her 
government. In this direction also tho 
person of the Queen is identified with 
the Reformation, and the religious and 
the political questions were not as yet 
separable. It is only too true thut the 
Catholic sovereigns of Europe still 
adhered to the doctrine of their father 
confessors with regard to the identity 
of Protestantism and anarchy, destruc- 
tion of all religion, and disorganization 
of society. To the good Catholics of 
those times Protestantism had almost 
the same meaning as at the close of 
the eighteenth century Freuch repub- 



licanism had to the higher classes. 
Elizabeth found herself in this later 
epoch in a state of defence against 
mortal foes and under the political 
necessity of " prevention." She pointed 
to the deeds perpetrated by the Roman 
party in the Netherlands and in Catholic 
countries and above all, and rightly, to 
the laws of her own land, as has been 
expressly said by Lord Burleigh : 
" The allegation of the popish ministers 
in Paris, noting that her Majesty did 
promise favour, and afterwards did show 
extremities to the Catholics, is false. 
For her Majcaty, at her entry, pro- 
hibited all change in the form of 
religion as she found it by law, and 
when by law it was otherwise ordered 
by Parliament, she did command the 
observation of the law newly estab- 
lished, punishing only the offenders 
according to law. So her Majesty's 
actions are jubtifiable at all times, hav- 
ing never punished any evil subject 
but by warrant of law " (Murdin's State 
Papers, 666). 

(5) In exercise of the censorship of 
the press tue Privy Council, after the 
invention of printing, issued frequent 
ordinances against the introduction of 
books and the regulation of their sale. 
According to an ordinance of Mary the 
possesjsion of heretical or highly treason- 
able books is declared to be rebellion, 
and punishable according to martial 
law. According to the ordinance of 
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The spiritual relation of allegiance has been thus defined 
in all its relations. The old and new powers of the ecclesi- 
astical government, the old authority of the *' holy Church," 
the wonted allegiance of the laity to the Church, — all these 
form a chain of new forces in the power of the Crown. The 
provident protecting spirit of the ecclesiastical government 
pervades the whole of the political system and unavoidably 
influences also the character of the contemporary adminis- 
tration. 



1559 no one \7a8 to prlut a book or paper 
^vithout the previous licence of the 
Privy Council or of a bishop, and now, 
on tiie other side, the pNdssession of 
Catholic controversial writins^s is re- 
garded as especially punishable. In 
1585 the Privy Council issues more 
rigorous ordinances for the regulation 
of the press, the registration of all 
printing-presses, the prohibition of all 
printing except in ). London, and a 
single printing-press in each of the two 
university towns. No one is to print a 
book or aught else until it has been 
seen, read, and approved by the Arch- 



bishop of Canterbury or the Bishop of 
London. The printers of statutes must 
obtain the Imprimatur of the justices. 
The sale of writings otherwise printed 
is punishable by imprisonment, and 
the Stationers' Company is empowered 
to have all the houses and shops of the 
printers and sellers searched, to seize 
all books printed in disobedience to 
these ordinances, to destroy the presses, 
to arrest the delinquents, and bring 
them before the council. Thus even 
under the Tudors, the weapon of press- 
censorship was employed for purposes 
of restriction. 
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CHAPTER XXXV. 

^rtbg (Kouncfl— Sbtar ©j&ambet— aDoutte of ^Justfce, 

With the retrogression of the power of the nobles after 
Henry VH. the Continual Council fell back into its original 
position. As in the fourteenth century, it is again the deUbe- 
rative body, with which the King administers the whole of 
the business of the realm, so far as it does not devolve upon — 

(i.) The central and lower courts in the ordinary course of 
justice ; 

(ii.) The Exchequer and the several administrative depart- 
ments in the ordinary course of administration. 

(iii.) The Parliament for extraordinary deliberation. 

I. SIbt members anb tj^t functions; of tj^e council are also 
actually again an emanation of the royal will, independent of 
any controlling influence of Parliament. "The King's will 
is the sole constituent of a privy councillor" (Coke). The 
name " Privy Council," which, sometimes occurring at the 
close of the Middle Ages, now becomes its regular title, is 
connected with this idea. The council certainly contains 
many names of lords, partly included as great officers, and 
partly for the sake of honour, and of certain dukes and earl$ 
as heads of the peerage ; but an overflooding of the council 
by the Upper House (such as took place under Henry VI.) has 
now ceased. (1) 

(1) The membeTB of the Privy Conn- Chancellor), the Bishop of Winchester 

cil at the accession of Henry VIIL (Privy Seal), the Earl of Surrey (Lord 

comprised the Archbishop of Canter- Treasurer), the Earl of Shrewsbury 

bury (who was at the same time Lord (Lord Steward), Lord Herbert (Cham- 
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As a symptom of the returning importance of the bureau- 
cratic element, there now appears a law concerning the 
position and rank of the officers of the realm — ''in con- 
sideration, that it is a part of the prerogative of the King 
to give his councillors and other subjects a dignity and position 
as in his wisdom appears best," — the Statute of Precedence 
(81 Henry VIII. c. 14) is passed. First of all the vicar- 
general, as the King's representative in the ecclesiastical 
supremacy, shall take precedence of the Archbishop of Canter- 
bury, in analogy to the Lord High Justice of former days, 
in respect of the laity. And then the rank of the ordinary 
officers of State was arranged as follows : — 

1. In the first place the Lord Chancellor or Keeper of the 
Great Seal, who combines the various functions, dating from 
different times, of Keeper of the King's Conscience, head of 
the equity jurisdiction and the chancery of the realm, and 
as a rule also, of president of the Upper House, together with 
certain new legal duties. (2) 



berlainXSir Thomas LoveU, Sir Henry 
Wyatt, Dr. Routhale, Sir Edward 
PoiningB, Sir Henry Marney, and Sir 
Thomas Darcy (State Papers, L p. 507). 
Later, in 1526 and 1540, the profes- 
sional bureaucraoy was much more 
largely repri'sented (Nicolas, yii. p. 4). 
In the North, the English Vendie of 
those days, this was a reason for dis- 
satisfaction, and causeil the rebellion of 
15d6. One of the popular grievanoes 
was "that the l4ivy Ciouuoil was 
formed of too many persons of humble 
birth, whereas at the beginning of the 
reign it had consisted of a mucn larger 
number of nobles." Henry replied to 
this : that on his accession the councU 
only consisted of two high-bom lords, 
that others had only been made knights 
and lordtt by him ; and that the rest 
had been lawyers and clerics, with 
the exci'ption of two prelates, those of 
Ganterburvand Winchester; that there 
were at present many nobles in the 
council, tlie Dukes of Norfolk and 
Suffolk, the Marquis of Exeter, the 
Earls of Oxford and Sussex, etc. ; and 
that finally it was not the business of 
his subjects to appoint his council for 



him, and to interfere in matters which 
did not concern them (State Papers, L 
507, 508). 

(2) The Lord ChanoeJlor was for the 
first time also slyled CanesUarius 
Magnus under Henry VII. on the 
occasion of the opening of Parliament 
(Fobs, " Judges,"v. 5). The historically 
doubtful oflice of Lord Keeper was de- 
fined by a declantion in 5 Klizabeth,c. 
18, to the effect that both ofilces should 
be identical. The Chancellor is now 
also the overseer of charities (43 Eliz. 
c. 4). In consequence of the Reforma- 
tion, a secularization of the office it 
gradually brou>i:ht about. After Sir 
Thomas More the chancellors are somc« 
times spiritual and sometimes tern* 
poral statesmen; after Lord Keeper 
dickering (1592) until our own day, 
with one single exception (Bishop 
Williams), they have been only lawyers 
The numerous offices of the Chancery 
were now further increased by the Six 
Clerks Office^ consisting of six notari 
publiei, who were formally incorporated 
under Henry YIII. ami Elizabeth for 
the purpose of registering doooments. 
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2. The Lord Treasv/rerf now directing minister of the 
finance department, and at times also leading minister of 
State. His sub-treasurer lays every year before the King 
a report of the revenue, such as is extant for the year 1507, 
and a whole series of the time of Henry YIU. 

8. The Lord President of the Council^ not as yet an essential 
officer. Occasionally the Lord Chancellor, the Lord Keeper 
of the Seal, or a court official, had the formal direction of the 
council; but in case a special president was appointed, he 
took the third place. 

4. The Lord Privy Seal, until 80 Henry VXH. regularly an 
ecclesiastic, since that time as a rule a temporal lord. 

6. Hie Lord Chamberlain, an hereditary office without ad- 
ministration. 

6. The Lord High Constable, extinct as an hereditary office 
•in 1621; since that time only created for one day at the 
coronation. 

7. The Earl Marshal, a court office and heraldic office, 
without any department of State attached to it. 

8. The Lord High Admiral, after 7 Bichard H. regarded as 
an hereditary office, for the administration of the Admiralty ; 
at that time of little importance. 

9. The Lord Steward of the Household, administrating head 
of the court. 

10. The King's Chamberlain in an influential position, 
frequently employed upon special missions, but without any 
administrative department. 

11. The King's Secretary, at first merely an official of the 
second grade, but already a very influential member of the 
Government, who, at all events from the time of Elizabeth, 
had become one of the principal ministers of State. Shortly 
after 1589, the increasing pressure of business caused the 
appointment of two secretaries with similar duties. Each of 
them receives a signet for the sealing of all warrants and 
cabinet letters, ''both inside and outside as was customary ; " 
both keep their journal open for constant mutual inspection. 
Under Elizabeth there again appears one secretary, Sir W. 
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Cecil, who as such was regarded as the most influential 
member of the Government. In later times, on the appoint- 
ment of his son to a similar post (1601), the title of '' our 
Principal Secretary of Estate/' evidently in the meaning of 
a Minister of State, occurs for the first time. (8) 

In connection with this office new regulations were issued 
as to the procedure to be observed in the use of the royal 
seal. In the privy councillor's instructions of 18 Henry VI., 
a rule was contained for the gradation of the signet, privy 
seal, and great seal respectively (Nicolas, vi. pp. 187-198). 
The regulations of Henry VIII. secure a triple control. It 
was decreed that every gift, grant, or other written donation 
of the King under his signet, which is destined to pass under 
the great seals of England, Ireland, etc., or by any other 
procedure of the Exchequer, before passing under the said 
seals, must be delivered to the King's chief secretary or to 
one of his cabinet secretaries, in order to pass the signet office. 
The secretary shall within eight days address, in the King's 
name, letters of warrant under his signature, and furnished 
with the King's signet to the Lord Keeper of the Privy 
Seal. One of the clerks of the privy seal is then, after 
proper examination by the Lord Keeper of the Privy Seal, 

(8) The history of the origin of the ^ Secretary for the French language." 
Secretary of State has been given by In 1514 a Latin Secretary was also 
Sir H. Nicolas (vi. p. 117,0eg.),as well created for the Latin correspondence 
as in a famous judgment of Lord (not abolished until 1832). Under the 
Camden (Ehitick v. Oaxrington, Howel, Tudors the first Cabinet Secretary had 
** State Trials/' voL 19). The Seeretarii advanced to the importance of a 
Begis who are met with in earlier times Cabinet Councillor. He ranks in 1489, 
were officials diarged with special at the confirmation of the Treaty of 
missions. Such were J. Maunsel, in Peace with Portugal, in the list of 
37 Henry UI., and Franciscus Accursii witnesses, among the barons : and Dr. 
of Bologna, in 6 Edward L After the Bouthale retains the office even for six 
Keeper of the Privy Seal became a years longer as Bishop of Durham, 
high State officer, a Cabinet Secretary Under Henry YHI. he appears as a 
naturally appears again in the con- principal member of the council; he is 
fldeutial post that was formerly filled often a bishop, after the Reformation, 
by the Lord Privy Seal, and in still as a rule, a layman. He still remains 
earlier times by the Chancellor. This a court official, and has his apartments 
secretary is, however, during tlie in the household, with thref servants. 
Middle Ages, an officer of the third eight horses, etc. He is appointed by 
grade. Under the house of Lancaster delivery of the signet ; in the year 
a second French secretary was attached 1558 a patent is also added. An oath 
to him, who, even after the loss of the of office is first mentioned in the Oath- 
French possesfiionSi remains ^still as book of 1649. 
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to send within eight days, a farther warrant to the Lord 
Chancellor. (8») 

The precedence of the great officers contains a mixture 
of social and purely official considerations. The most impor- 
tant great officers (the Lord Chancellor, the Lord Treasurer, 
the Lord President, and the Lord Keeper of the Privy Seal) 
are to rank in Parliament before the dukes, if they are peers 
by birth or have been ennobled. The Secretary of State, if 
he is a peer, ranks above the other barons. Moreover, the 
customary rules are adhered to which have become estab- 
lished in the House of Peers. " Where the Lord Chancellor, 
the Lord Treasurer, the Lord Privy Seal, or Secretary of 
State are below the rank of a baron, and have not therefore 
a right to vote, they shall sit upon the highest part of the 
sacks in the Parliament chamber in the above order." Where 
two secretaries of State are appointed, they shall both be 
present in the Upper House whenever the King or the Speaker 
is present. Otherwise they shall take alternate weeks, the 
one in the Upper House and the other in the Lower, but in 
particularly important business they shall both assist at the 
proceedings in the Lower House. 

Special regulations were also issued by Henry VIII. touch- 
ing the business procedure of his council. According to the 
rules of business of the year 1526, the administrative body 
was at that time to consist of twenty persons, namely, fourteen 
state and court officers, four peers, and two bishops. For the 
smaller Cabinet Council, which was to remain continuously in 
close attendance upon the King's person, ten members were 

(3*) From this prooera aU warrants regulationa 'touohing the State seal 
are excepted which the Lord Treasurer the responsibility of the Secretary 
ex officio immedintely issues for offices of State to Parliament And, under 
and lands within his gift. In like the presentiment of coming eyents, 
manner it is left to the discretion of the a Kingf s secretary even in those days 
Lord Chancellor to proceed in urgent complained of the constitutional in- 
cases without the fees for the great seal, definiteness of his position. *' All 
d^et, or privy seal. Moreover, the officers and councillors of princes have 
King's express commands in private a prescribed authority, by patent, by 
and State affairs remain reserved, with- custom, or by oath, the secretary only 
out warrant and without private fees excepted; — only a secretary hath no 
(Nicolas, vi. pp. 201-203). In later warrant of commission," etc. (Thoms, 
times there was attached to these '* Book of the Court," 257). 
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designated. For daily duty with the King the secretary and 
two clerics were appointed. After the manner of a modem 
Cabinet Council, the internal government of the realm was 
conducted by the council thus constituted with tolerable regu- 
larity. An extension of the system of personal government 
is however shown in this, that Government measures by no 
means invariably proceeded from it ; they were not even all 
deliberated upon in the council. Henry VIII. was not usually 
present at the ordinary sittings, and only reserved to himself 
the right of personal signature. Important measures of 
foreign policy proceeded from the King himself through the 
pens of his secretaries, and often through those of others. 
In confidential matters he corresponded with his own hand 
and read all letters himself. Wolsey and Cromwell were 
his principal advisers so long as they remained in favour; 
after GromwelFs fall, he addressed his orders sometimes to 
one and sometimes to another of the ministers, but none of 
them was again able to gain an ascendant position. The 
communications between the King and the heads of the 
departments passed, in accordance with the rules of busi- 
ness, regularly through a privy councillor. Under Elizabeth, 
William Cecil was in a very favoured position. Under Eliza- 
beth, in fact, the council reached the height of its political 
importance. For the internal government of the country 
it is the era of the King in council and of wise laws. In 
many of these laws, originated by the intellects of Elizabeth's 
statesmen, two whole centuries of subsequent legislation have 
found little to improve. (4) 

The delegations and commissions of the council, which 
even in the preceding period exercised an extraordinary 
civil and criminal jurisdiction, develop in this period into 

(4) The rales of busiDesfl presoribed " Inst./* iv. 55). The extant reoordfl of 

by Henry VIII. for the Privy Council the Privy Council, especially those of 

are contained in the legulations laid the years 1540*1544, which are very 

down for the royal household of 1526 detailed, certainly show a curious 

(Nicolas, vii. pp. 5-7). As to the mixture of great and petty business, 

voting in the council, according to an and particularly a strange picture of 

old custom, the youngest member voted the Star Chamber justice of those 

first, the King himself last (Coke, days. 
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a peculiar new creation, which requires a special de- 
scription. 

II. This is, W^z ^t&g (ffiounca as Sbtat ODSambtt, the Star 
Chamber of world-wide notoriety, the institution of which 
was first brought about by social disorders, and afterwards 
by the controversies of the Beformation. 

It was at first the remnants of wild party struggles, 
the partiality and venality of the sheriffs and the juries, the 
insolence of the magnates and their armed retinues, which 
rendered an energetic police system under Henry VII. neces- 
sary. " In consideration of existing great tumults and illegal 
assemblies, corruption and partiality," the stat. 8 Henry VII. j 
c. 1 empowers the Chancellor, Treasurer, and Keeper of the | 
Privy Seal, together with a bishop, a temporal lord of the 
council, and two justices of the realm to examine persons 
upon royal order, and to punish them for seven offences 
specially enumerated, among which are sedition, illegal as- 
semblies, and factious unions with distinctive Uveries and 
badges. This is the extraordinary criminal power of the 
King in council (vol. i. p. 417) which had never ceased, 
and which was here acknowledged afresh and embodied 
in a commission. The King only announces that, owing to 
the necessities of the times, he intends to exercise his criminal 
jurisdiction, and delegates for this purpose a smaller number 
of privy councillors with the assistance of two judges. Henry 
VIU. continues the institution, but adds that, in these criminal 
cases, the president of the council shall also belong to the 
essential members or quorum (21 Henry VIII. c. 20), and 
later, that the judges shall only have deliberative voices, by 
which a freer administrative exercise of the jurisdiction is 
intended. Analogously by 81 Henry VIII. c. 8, " disobedience 
to ordinance " is assigned to a number of great officers, 
bishops, and judges for punishment. The so-called Star 
Chamber is accordingly only a committee of the Privy Council, 
on which account also every privy councillor could occasion- 
ally take part in the proceedings, and even the whole body 
sit as Star Chamber, as was done at first in important cases, 
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and later, at all events from Edward YI., was the general 
rule, whence this penal jurisdiction became quite an ordinary 
portion of the political business of the ministerial council. 
The name Star Chamber, as the technical term of an inde- 
pendent tribunal, occurs in no statute ; it was only the name 
taken from the room where the sittings took place, which the 
popular language applied to the council when administering 
penal justice. Coke also describes the Star Chamber as curia 
coram rege et concilio, consisting of the "members of the 
Privy Council, with the assistance of two judges ; " only with 
this difference, that in this later period a claim of the peers 
as Magnum Concilium to take part in its proceeding was again 
asserted by some, just as had been done in the fifteenth 
century. (5) 

In the second half of the sixteenth century, however, the 
following new conditions met together. First of all, the need 
of the Beformation, with its important inroads on ecclesiastical 
authority and ecclesiastical property, which, like all radical 
transformations, required dictatorial powers that could only 
in later times be' limited and circumscribed by law. And next, 
the spirit of persecution and arbitrariness which, originating 
in religious controversy, spread an inquisitorial spirit abroad 
throughout the whole of the political system. Finally, the 
tacit understanding between the council and Parliament 

(5) The Priyy Council as Star in the returns and panels of juries. 

Chamber has been treated of in Hale's great riots, unlawful assemblies, as 

** Juriediction of the House of Lords/' such oflfences in which the petty juries 

0. y.; Falgrave's Ebsay on the King's were unwilling to do their duty. These 

Council, p. 104, seq. The description statements were, in fact, right. How 

in Hallam, " ConHt Hist," i. c 1, is too important the local influence of the 

artificial. Touching the old con- magnates still was is shown, for ex- 

troyersy as to the penal jurisdiction ample, by their being prohibited to 

of the council, of. yol. i. pp. 407, 408. make their priyate officials sheriffs. 

In the temporary stat. 31 Henry VI. Venality of the sheriffs and juries, 

c. 2, all cases for the jurisdiction of the deeds of yiolence, and rascality of aU 

council were declared to be "great riots, sorts were described in the law-books 

extortions, oppressions, and grievous and by historians as events of everyday 

offences." The new stat 8 Henry VIL occurrence. A passing attempt to 

o. 8 goes further in many various extend the summary penal jurismction 

directions, and mentions ^ unlawful of the justices of the peace beyond its 

maintenance, giving of signs and old dimensions provea abortive in the 

liveries, tokens and retainers, em- face of the powerful magnates, 
bracery, untrue demeaning of sheriffs 
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tonching the '* suitable " extension of such an administratiye 
jurisdiction. It will probably never be possible to explain in 
legal technical language the altered spirit of the institutions 
embodied in the stat. 8 Henry YII., and the connection with 
the old jurisdictio ordinaria of the council. The dictatorial 
sovereignty of the Tudors, at all events, exercised these 
arbitrary powers in a more moderate and dignified manner 
than they would have been exercised by a party government 
with ecclesiastical or political leanings. As to how a party 
administration of a political tendency and a partial ecclesi- 
astical government would have exercised these powers, the 
short misgovemments under Edward VI. and under Mary do 
not allow of a doubt. (5*) 

The proceedings in the Star Chamber were never regulated 1 
by law. There were framed for this procedure maxims not \ 
unlike those of administrative justice in civil matters, that 
is, analogous to the procedure of the Lord Chancellor in equity 
cases. A court, consisting entirely of officials, pleadings with 
witnesses, documents, and affidavits, without a jury, becomes 
of itself inquisitorial in form, and consequently the use of 
torture was also gradually introduced. (5^) 

(5*) A legal difficulty lies in this, administration. The discretionary 

that under Henry YIIL and later (1) powers which had here freahly sprung 

the penal functions are extended with up extend, as is usual, into other 

indefinite limits to a number of new spheres (Nicolas, vii. p. 26, seg.). That 

cases, (2) the participation of the coun- such was leas felt, as a puUio griev- 

dllors is not limited to those persons anoe in large circles, is to be explained 

enumerated in stat. 3 Henry VII., but in some measure by the centralization, 

is extended to the whole body of the which had to contend with great dif- 

oouncil, that is, to those members who ficulties, in order to summon persons 

actually participated in the proceed- living at great distances, by their 

ings without the assistance of the baili&, and to bring them before the 

justices. This is in one direction ex- Star Chamber. {Of, Marquardsen in 

plained by the discretionary powers, the "Munohener Kritischer Viertel- 

which from all time lent a jurisdictio ex- jahrschrift,'* 1860, pp. 213-219.) 
traordinaria to the council, and which, (5^) The procedure of the Star Cham- 

in spite of much dispute, were ever berisessentially that of Chancery, after 

afresh recognized by Pari iament, and the pattern of the trials according to 

exercised according as the needs of the canon law, with the Chancellor origi- 

times required, and on the other side, nally as president. From inquisition 

by the nature of the religious con- in purely bureaucratic bodies the 

troversies. The position of the royal ardent desire to extract confession 

ecclesiastical power could be in no necessarily ' arises, and thence again 

way so clearly defined by legislation as the custom of torture, which all Eng- 

could the old provinces of the temporal lish jurists havd certainly deckled not 
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r Thus arises a State court of justice from which there is 
\iio appeal, with a somewhat indefinite penal jurisdiction, a 
terror to the powerful, and on that very account for a long 
time popular. Contemporary writers speak of it with respect. 
Sir Thomas Smith, himself one of Elizabeth's ministers, lauds 
the Star Chamber as a good institution of Wolsey. The most 
violent opponent of all administrative justice, Sir Edward 
Coke, who himself, as Attorney-General, took part in its 
proceedings, says, ''It is the most honourable court in 
Christendom, except our Parliament ; this court, if the right 
procedure and the old rules be observed, keeps the whole of 
England quiet." A tendency to protect the oppressed was 
certainly to be praised in such an institution; but it con- 
tained also the root of many far-reaching and evil things. 
Comprising in one body a ministerial council and State court 
of justice, the Star Chamber could wield an irresistible power 
over persons and property, by which it systematically trampled 
. down all resisting independence, and finally also every right. 
What was originally a necessity of the times, a transitional 
form, perhaps necessary during the conflicts of the Beforma- 
tion, became occasionally, even in the later part of Henry 
Vin.'s reign, the scene of petty denunciations on account 
of ''disaffection" towards the King and the law. It was 
.principally the indifference of Parliament which rendered 
{ this practice of administrative justice possible. If the con- 
trolling influence of Parliament could be entirely dispensed 
with, this formed the debatable ground on which the at- 
tempts at restoring an absolute government must begin. (6*) 

to be a portion of the oommon law» moreoyer different nnder every Govem- 

tbough it has been acknowledged by ment; under Henry VII. it forms a State 

aU as an extraordinary procedure. protection against powerful evil-doers ; 

Thomas Smith and Sir Edward Coke, under Henry VIII., Edward VI., and 

who expressed themsftlves so strougly Elizabeth, a powerful instrument for 

on the subject, themselves, in the oapa- the carrying out of the Reformation, 

city of examining judges, repeatedly Contemporary writers acknowledge in 

applied the torture which was in such so far the excellence of its working, 

cases inflicted on the special order of excepting in '* political oases.*' But 

the King or Privy Council. Individual the more important political cases also 

cases of torture upon royal orders had were at the bottom ctises of resistance 

already occurred in former centuries. to the authority of Church and 81^, 

(&") The character of the court ia and the whole period was still deeply 
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in. The other Diekgatums of t]^ council and the newly created 
tribunals follow again immediately upon the period of the rise 
of the estates. Before all others, the equitable jurisdiction 
of the Chancellor, as being an original emanation from the 
powers of the King in council, continues, and, owing to the 
permanent position of Master of the Bolls and that of the 
whole of the Chancery officials, as well as in consequence of 
the fixed rules of competence and procedure, has now attained 
in the main the character of b, jurisdictio ordinaria. 

But besides, there is still maintained the idea of a supple- 
mentary court tribunal, which is to be accessible in civil 
actions to every subject, as a kind of forum miaerabUium per- 
sonarum. Before the council, under the name of the ordinary 
council, civil actions were still heard, and this special com- 
mission for judicial matters continued unassailed during the 
period of the Tudors (Nicolas, vii. pp. 16, 22). There existed 
a certain need for it in the case of actions between native 
and foreign merchants, disputes of corporations, questions of 
maritime law, and pauper cases. The English courts of law 
were even in those days much less accessible than they should 
have been to the poorer classes, the expenses of barristers 
and attomies, the fees of the sheriffs and lower officials, and 
the too great nicety in framing the pleadings in an action, 
made a court tribunal of this description appear a welcome 
alleviation in legal procedure. 

In close connection with this, stood the so-called Court of 
Requests, which, under the Lord Privy Seal, was composed of 
several Masters of Bequests, doctors of civil law having an 
analogous position to that of the Masters in Chancery. The 
origin of this court in the administrative practice of the 
council is doubtful. Under Somerset's protectorate, probably 
already under Henry YIII., an institution of the kind is met 

perraded with the duty of the magis- the Lower House itself even enioiued 

trates to defend the true faith. Even an examination to be oonducted after 

the extreme ecclesiastical opposition this fashion (Reeve's "History,*' y. 231, 

fli^ill demanded that the people should 232). The short-sightedness shown in 

be energetically ** compelled to the doc- emplo^ng such institutions for the 

trine and confession of the true faith." mo»t mimediate popular purposes has 

In the proceedings against Wentworth, been at aU times nearly the same. 
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with. As, however, this court of royal commission had neither 
a statute nor yet time-honoured usage as its basis, the King's 
Bench, in 41 EUzabeth, in a leading case, declared that it was 
no constitutional court, and was not authorized to administer 
justice, whereupon the Crown let it drop.* 

More permanent were such commissions of the King's 
Court as were composed with the assistance of a jury, 
notably the newly created Courts of the Steward ; to wit the 
Court of the Lord Steward, Treasurer, and Comptroller of the 
Household (8 Henry VII. c. 14), and the Court of the Lord 
Steward (33 Henry VIH. c. 12), with a criminal jurisdiction 
in cases of treason, murder, manslaughter, etc., in royal 
residences. 

In like manner, the Admiralty Court in criminal cases, 
under Henry VIII., was constituted by a commission issued 
to the Lord High Admiral and certain justices, who were to 
proceed according to the rules of common law and with a 
jury, under the style of the Commissions of Oyer and Terminer 
of the Admiralty at the Sessions House in the Old Bailey. 

A second group of new tribunals is created round and about 
the Treasury, for special branches of the hereditary revenue. 

This is the Court of Augmentations and Revenues of the 
Croijon, which was first instituted by 27 Henry VIII. cc. 27, 
28, for the administration of the secularized monasterial 
estates. To this court was attached the general survey of 
demesnes, under a chancellor as head for the keeping of the 
great seal and small seal, two general surveyors, and a 
numerous body of other officials. (6) In a Court of Wards and 

* A peculiar creation in the form of fesslonal classee never made any pro- 

a kind of commercial court is that court gress in England, 

oonfitituted by 43 Elizabeth, c. 12, for (6) When the stat. 27 Henry Vllf. 

the decision of aasunince-didputeB, com- oc. 27, 28, first dissolved the small 

posed of a commission consisting of the monasteries with reveuues up to £200, 

admiralty judge, the Recorder of Lon- a separate Court of Au^merUation$ was 

don, two doctors of civil law, two com- formed for the administration of the 

mon law jurists, and eight merchants, estates thus secularized, at the head of 

with an appeal to the Chancellor. This which was a chancellor with a great 

commercial court has, however, dieap- and a small seal. In later times the 

peared generations ago, and indeed, secularization was extended to the great 

commercial and trade courts and other monastt-ries and otlier foundations (al- 

attempts at the formation of special together 2374 institutions). In conse- 

courts for special trading and pro- quence of this extension, the original 
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Liveries, moreover, the administration of the feudal wardships 
was severed from the Exchequer, and in this court the grant 
of feudal investitures was conferred, apparently in the well- 
meant intention of moderating the strict financial principles 
of the Exchequer. (6*) 

A third group of a peculiar character is formed by the new 
provincial governments, which were not parcelled off from the 
central administration, according to the old system of self- 
government, but on a more bureaucratic pattern. Under the 
direction of the Privy Council, they formed a provincial dele- 
gation of the council in counties where restless neighbours 
and internal disquietude rendered them necessary. Thus 
arose in the first instance the president and council in Wales, 
including Wales and the marches, as well as the counties of 
Hereford, Worcester, Salop, and Gloucester. Then the presi- 
dent and council of the North, comprising Yorkshire, Durham, 
Northumberland, and Westmoreland. A concurrent juris- 
diction with the council of the North was exercised farther 
by the three courts of the Scotch marches (east, west, and 
middle marches), which included Northumberland, Cumber- 
land, and Westmoreland. Like the council, these departments 
have the jurisdiction of commission courts in criminal and 
civil cases '' where one of the parties is too poor to take the 

conrt was again abolished by patent, tion which passes into the form of a 

a new conrt instituted and combined particular administrative jurisdiction, 

with a general survey (Omrto/Generoi By Henry VIII., firstly, a Court of 

Surveyor of Lcmds belonging to the Feuded Wardships was instituted, 

Croum% which had been created mean- which had the guardianship of wards 

while. Asin the mean time doubts had and lunatics, g^ves the king's widows 

arisen as to the constitutional legality permission to remarry, and exacts the 

of the former abolition by patent, the fines for marriage without licence. It 

tribunal was newly constituted by stat. is a court of record under a Master of 

7 Edward VI. c. 2. Henry VIII. had the Wards^ who is at the same time 

already, however, alienated and granted Keeper of the 8eal. The procedure is 

away the confiscated estates in large copied from that of the chamber of the 



numbers ; Mary gave back to the old Duchy of Lancester, with four yearly 

livings the appropriated tithes, glebes, terms, and with powers of pronouncing 

etc., which still remained, and in con- sentence of arbitrary imprisonment A 

sequence abolished the whole court. year after its institution the feudal in- 

The still remaining administration of vestituies (liveries^ were also assigned 

demesnes and forests reverts again to to the Court of Wards, The court in 

the Exchequer (1 Mar. Sess. 2, o. 10). this form continued until the abolition 

(6*) The Court of Wards and Liveries of the knights' fees under Oharles II. 
is also a piece of financial administra- 
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ordinary legal course." The judges are empowered to pass 
judgment either according to the common law and custom, or 
in the way of equity according to their wisdom and unbiassed 
judgment (that is, with or without a jury). This last clause 
was agreed to upon the urgent demand of the rebels in the 
North. (6*") Finally, Lancaster also retained its separate 
Chancery and Star Chamber, when under Henry VII. it was 
taken over as a special appendage of the Crown. 

This movable organization of the administration, in which 
an influence of the Beformation and extended bureaucratic 
powers are already visible to a dangerous extent, is now 
contrasted with 

IV. ®5e (JDenttal (iDotttts of (SDonimon Uato in their perfectly 
unchanged form. The three Courts of King's Bench, Common 
Pleas, and Court of Exchequer are, as formerly, composed, 
as need required, of three, four, or five justices. The increase 
of judicial business in the year 1579 occasioned primarily the 
appointment in the Court of Exchequer, of Bobert Shute, 
''with equal rank and dignity as the justices of the other 
two courts." Soon all the assisting judges of this court were 
appointed from among the leading barristers, who were 
qualified for the judicial office, and accordingly take part in 
presiding at the assizes, so that from this time forth the 
three divisions of the central courts of the realm are, as 
regards their constitution, on an equality with one another. 

The appellate jurisdiction of the Upper House over these 
official courts of the realm has decayed in this period, because 
the assignment of higher appeals to the House by writ of error 
has fallen into comparative disuse. But as in the preceding 
period an appeal from the Court of Exchequer was directed 
to lie to a committee of the Council, by stat. 27 Elizabeth, c. 8, 
a supreme court was so formed for judgments of the King's 

(6*) In tbe§e new proTincial tri- President and Council in the West, 68- 
bunals a bureaucratic spirit of the or- tablished by etat. 32 Henry YIII. c 50, 
ganization, which as a fact was based with like authority in the counties of 
upon local exigencies, is yisible to a Devon and Cornwall, which was, how- 
greater degree. A creation analogous ever, soon abolished, 
to the Court of the North was also a 
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Benoh that the appeal should go from the King's Bench to 
the united bench of the Court of Common Pleas and the Court 
of Exchequer. Under the name of the Court of Exchequer 
Chamber, this appellate jurisdiction thus assumed a purely 
judicial character. Altogether the constitution of the courts 
and the personal position of the justices appears, in spite of 
their revocable appointment and their position of justiciaries 
of the council, to be a dignified one, and maintains during the 
whole period a high reputation and character for impartiality. 
The Tudors never enforced their personal wishes in the courts 
of common law, and in fact never interfered with the regular 
administration of justice. Their worthy demeanour in this 
respect reminds us of the best periods of the monarchy in 
Germany. (7) 

Supplementary to certain provinces of the civil jurisdiction 
there exists the equitable jurisdiction of the Lord Chancellor 
(vol. i. p. 407), which gradually also assumes a judicial 
character. The Tudors show no inclination to extend this 
province of their jurisdiction ; the stat. 27 Elizabeth, c. 1, 

(7) The Courts of Common Law, in 
their external composition, are treated 
by Fobs (" Judges," v. 8,405,409, «cj.)- 
The former customary rule of con^- 
ring the dignity of knighthood upon 
the justices now becomes more rare. 
Elizabeth, who according to the habit 
of wise monarchs conferred honours and 
titles sparingly, was wont only to honour 
the presidents of the courts with the 
dignity of knighthood. On the other 
hand, the Tudors were studious to 
maintain the personal integrity and 
external independence of their justices, 
for which reason a large increase was 
made in the official salaries. In the 
assessment of incomes in 15 Henry 
VIII., the chief justice of the King's 
Bench was assessed at 1000 marks, of 
the Common Pleas at 650 marks, the 
chief baron at £400, the assistant jus- 
tices at £400, 500 marks, £240, and 
£200 respettively. Among the bar- 
risters, the Serjeants were taxed at £100 
to £250, the attorney-general at £500 
(Fobs, *• Judges," v. 99). As to the 
right of visitation, c/. Beeves (v. 250). 

Though it is frequently asserted that 



the justices of these times showed great 
subserviency to the wishes of the mon- 
archy, yet we must judge this by the 
standitrd of t^e Upper House oF those 
times. As to the honourable attitude 
of the judges in their remonstrance 
addressed to the council on account of 
arbitrary arrests in the year 1581, c/. 
Hallam ("Const. Hist.," iii. c. 5). 
Equally honourable is the behaviour of 
the judges in the matter of a royal 
order of April 21st, 1587 (in Anderson's 
Report, 154), where the Queen disposes 
of an office which was to be regarded 
as a freehold of the then possessor, 
whereupon the justices, remembering 
their oath, refuse obedience, and the 
Queen yields. In their capacity as 
legal advisers of the Upper House, legal 
questions were sometimes laid before 
tne common law judges, as on the ac- 
cession of Henry YII. In these func- 
tions also the conduct of the judges 
appears honourable. Henry YII I. him- 
self, in a speech before Parliament, 
refers to their opinion as to the prin- 
ciple of the constitution of Parliament 



Digitized by 



Google 



192 Constitutional History of England. 

even forbids every "application to other jurisdictions to 
impeer or impede the jurisdiction of the King's courts," and 
the Crown evinces no opposition, when the penalties of prss- 
munire are applied to encroachments by equitable jurisdiction 
upon the province of the ordinary courts of law. 

This fixed portion of the executive administration completes 
the whole picture of the Tudor epoch. Judicial, parlia- 
mentary, and parochial constitution in their entirety display 
a form of government in which, on the whole, uprightness and 
efficiency are the dominant qualities. The dynasty had 
found the realm, on its accession to power, in a state of 
the utmost disorganization, owing to the transcendent power 
of the factions of the nobility. To restore the royal power 
and justice against the mightiest in the land had been 
its first task, and for this the traditional prerogative gave 
sufficient power. By the further acts of the Beformation, 
the powers of the ecclesiastical government passed to the 
Grown, as an inexhaustible fountain of new elements of 
strength. After the fusion of the ecclesiastical hierarchy 
with the monarchy, the temporal institutions are pervaded 
throughout by a new monarchical spirit, which is most promi- 
nent under Elizabeth. But the Tudors made use of this 
increa&ie in their power both externally and internally in a 
royal manner, by energetically upholding the Beformation, 
and by a social and political development of the national 
strength. Even though the rehgious element in Henry VIII. 
was rigidly subordinated to the political, his three children, 
when they came to reign, by the sincerity of their convictions 
— though in contrary directions — rehabilitated the monarchy 
in the religious feeling of the people. The transition from 
the old to the new Church made a personal government neces- 
sary in this province, for which the character of Henry VIII., 
violent indeed, and egoistical, but clearsighted and energetic, 
was found sufficient. In this position, Henry VIII. and 
Elizabeth often put down all resistance to their will in a 
haughty manner. But, though imperiousness or selfishness 
may have guided their steps, they never wished to rule without 
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Parliament, but always to govern in accordance with the law. 
The assurance of Elizabeth, with which at the close of her 
reign she repaired the error with regard to monopolies, " that 
never thought was cherished in my hearty that tended not to 
my people's good'' (Pari. Hist., iy. p. 480), found a ready 
echo in the hearts of her people. The faults and harsh deeds 
of this courageous, energetic dynasty were the faults of the 
times in which they lived, and of the people with whose 
greatness, welfare, and right they wished to identify them- 
selves. It is an epoch of great excitement and intellectual 
movement, such as seldom maintains itself except at the 
expense of the character of individuals and classes. But all 
this made the personality of the Tudors, with their courage 
and energy, the main feature of an era which in spite of all 
its faults was a great one. (8) 



(8) The whole character of this 
GoYemment must be judged by con- 
trasting the judicial, parochial, and 
parliamentary constitution with the 
proceedings against individuals, the 
Star Chamber, and the laws of high 
treason of the period. The Xatter were 
at all events modified in one respect in 
the Stat 11 Henry VII. c. 1, which 
dispenses with the penalties of high 
treason in the case of the subject who 
talces the oath of allegiance to a King 
de fado (rightly estimated in HaUam, 
ill. 196). This is supplemented by a 
law of Edward Y I. declaring the neces- 
sity of producing two witnesses to prove 
high treason. The application of the 
laws touching high treason to a denial 
of supremacy is a violent outrage on 
our religious feelings, but the sixteenth 
century saw in it a legal consequence 
of the old ecclesiastical government. 
In 1 Edward VI. the bloody laws re- 
lating to high treason were again re- 
pealed, but isolated cases were after- 
wards again made amenable to heavy 
punishments. Mary repealed all new 
felonies as fax back as 1 Henry YIIL, 
but proceeded all the 'more mercilessly 
in ecclesiastical matters, and in tem- 
poral matters more inquisitorially than 
did Henry Y III. The enormous changes 
in Church and society had, as in the 
German Reformation, confused the 

VOL. n. 



people's sense of right and wrong, and 
made the nation inclined to sacrifice 
the rights of individuals to a political 
power which aimed at great ends and 
showed itself able to attain them. In 
such times pride and self-importance 
vanish from amongst the ruling class, 
and only return when the ranks of 
society have become more firmly estab- 
lished. In small as in great matters 
the tendency of the times had been to 
enhance the personal sovereign power, 
and to make the nation inclined to 
endure much with patience. The union 
of the factions of the two Roses under 
Henry YIL had, after tiiree interrup- 
tions in the course of three generations, 
ended in the restoration of a regular 
succession of the dynasty. A wild 
struggle that had lasted for thirty 
years, and disaffection and demoraliza- 
tion within, remained as the warning 
tokens of a change of dynasty before 
the eyes of the nation. Henry YIII. 
was on this account from his childhood 
up '^ a humoured and spoiled piece of 
royalty ; *' but he was also "the majestic 
lord, who broke the bonds of Rome.*' 
The Reformation made him a counter- 
poise to a still more bated despotism, 
and his personality the indispensable 
instrument of the great national work. 
Compared to a Caniinal Pole and his 
supporters this kind of absolutism wa» 
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a brilliant foil. The great majority of was more worthily peiBonified in the 

the people never doubted in their choice Virgin Queen than in Henry VIIL: 

between the two. Contrasted with this is proved by the even oyer-anzious 

bloody Mary and Spanish Philip, care of the people for the safety of the 

Elizabeth appeared to the people as royal person. All these circumstances 

an angel of deliyerance, with all those combine to enhance the monarchical, 

qualities which gain for the monarchy and with it at once the magisterial and 

the people's love. The Beformation paternal spirit of the Goyemment. 
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CHAPTER XXXVI. 

Wt^ iDebelopmcnt of tj^e ^arocj^fal Sbsstem. 

Within the development of this period, which was at times 
tragic but still majestic, and at its close brilliant, there had 
been formed in the lower strata of the State and of society 
new elements of coherence which were scarcely noticed in 
the great movements of the time. As among the dynastic 
straggles and barons' battles of the preceding period the 
formation of the estates, which was destined to have such an 
effect upon the future, pursued its steady quiet course, — so 
there took place amid the gigantic movement of the Reforma- 
tion, a development of the local constitution and with it an 
organization of the lower strata of society, which imparted 
to the struggles of the following century an unforeseen and 
entirely novel character. 

Hand in hand with the union of the royal and the ecclesi- 
astical administration, which was effected by the Reformation, 
the provident paternal spirit of the royal supremacy trans- 
ferred to the temporal State the humanitarian duties of the 
Church, which the clergy, diminished in numbers and 
straitened in means, could no longer fulfil, and regulated 
these offices as permanent duties of the parish. This new 
system follows closely on the already existing institutions for 
the maintenance of the peace ; but whilst the latter, in their 
old form, had only been occupied with the warding off of evil, 
these new institutions adopted the political idea of the Church, 
viz. : the duty of providing for the poorest and most indigent 
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elements of society. Prom these points of view, from the 
Tudor period, the local village constitution, which had up to 
that time been very insignificant, develops into an important 
member of the community-system, and thus becomes a funda- 
mental institution of the State. The communal institutions, 
during this period are developed from the lower grades up- 
wards; which in a certain sense is contrary to the former 
course. 

I. ®fie GUonstfttttfon of tje ^atfej, which in the Middle Ages 
only belongs to the ecclesiastical side of the State, enters 
into the political State as the lowest member. In their 
Anglo-Norman form, the tithings appear only as sub-districts, 
in which the provost, tithing man, in the capacity of judicial 
and police bailiff, had to carry out the orders of the sheriffs, 
bailiffs, and chief constables. This weakness of the tithing, 
which had not even been territorially separated, acted upon 
the various kinds of landed property, and was in turn reacted 
upon by them, for close peasant villages with connected farms 
had never been the rule in England, but, on the contrary, the 
preponderance of the great landed interests over the copy- 
holders, cottagers, tenants, small tradesmen, and labourers 
had from early times been firmly established.' Church and 
parsonage accordingly became the centre, the soul of the 
village. The Sunday gathering at Church service, the cele- 
bration of ecclesiastical acts and feasts, and the common 
graveyard were stronger elements for a local village system 
than the military, judicial, and police institutions, of which 
the vUlata is merely a subdivision. Accordingly through a 
long and silent change the "parish," in the common notions 
of the people and in everyday language, takes the place of the 
tithing. In the majority of viUatse both are locally identical. 
But the greater townships include several parishes; and on 
the other hand the parish often embraces many tithings, 
especially in the north of England. As within the ecclesi- 
astical and civil state at the head of the Government, so 
here in the lowest grade the ecclesiastical and civil com- 
munities draw closer and closer together. The elements of 
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this union lie partly in the local Church offices, and partly 
in the Church rates, but most of all in the new offices and in 
the new rating system, of which the legislation of the Tudors 
makes the parish the basis. 

1. The parson of the place, the rectory or, if he does not 
own the tithes, the vicar, is, in the ecclesiastical sense, the 
head of the parish. Begarded from the point of view of the 
civil constitution, in respect of rates and public burdens, he 
is only a distinguished member of the village community, 
liable to taxation and to public burdens. Since the Statute 
of Marlebridge, however, the parochial clergy were released 
from suit of the sheriff's toum, and so far enjoyed a position 
of immunity. After the origin of the office of justice of the 
peace, respectable and wealthy parsons were also appointed 
upon commissions of the peace, by which means the idea of 
a magisterial office, even in the civil sense, becomes estab- 
lished. The legislation of the Tudors adds to the parson's 
office some elements of a police character; the control of 
the church attendance of papists, the duty of giving in- 
formation respecting certain offences against the laws of the 
Reformation, the registration of the characters of domestic 
servants, and even the infliction of corporal punishment upon 
vagrants. Later legislation has, however, not continued in 
this direction. 

2. Two churchwardens (1) are from the ecclesiastical point 

(1) Ab to the office of ohDrchwarden, ward III., and in the Year-books 11 
the practical treatise by John Steer Henry IV. ; as guardians of the tem- 
(** Parish Law ") lacks historical data, poralities of the Ohuroh in the Year- 
In Bum's '< Ecclesiastical Law," the books 37 Henry YI. 9eq. 30. It was 
principal information upon the present only gradually that the name ^ church- 
subject is in the articles ** Chuzoh- warden " became technical and regular, 
warden," in vol. L, and *^ Parish," in Judicial practice expressly recognized 
▼ol. iii. Great merit is due also to T. them as officers of the parish, and not 
Smith, foT the use he has made of the of the patron (Strange's Reports, p. 
older sources, in his **The Parish" 715), as temporal officers (13 Coke's 
<1857, 8vo). Convincing proofs are Reports, p. 70): "of common right, 
\ here given in particular of the pre- the choice of churchwardens is in the 
\ eminently civil character of the insti- parishioners, and, if the incumbent 
I tution, and of the old right of the chooses one in any place, it is but by 
\«ommunity to the office of Sie church- usage " (Cases temp. Hardwicke, p. 
Wardens. They appear as early as the 275). *< The archdeacon has not the 
year 1343 as Wardens of the goods of power to elect or control their choice" 
the Church, in the Rot. Pari. 15 Ed- (1 Salkeld's Reports, p. 166). *'Tha 
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of view only subordinate assistants of the incumbent. In 
addition to these there appear in great parishes also synods- 
men^ sidesmen^ qti^stmen, as assistant ofiGicials ; but as a rule 
the functions of the sidesmen are combined with the oflBco 
of churchwarden. Their duty to give information of all 
notorious crimes touching the Church, the clergy, and parish- 
ioners, is also included in their oath of office and again 
enjoined in the canones of 1608. But in its civil bearings, 
the office now attains a new importance in consequence of 
the institution of church rates, which we shall immediately 
discuss. Whilst the parish is responsible for the keeping of 
the church buildings in repair, so it obtains an undoubted 
right to share in the management of the Church property, 
for which the churchwardens have been recognized by judicial 
practice as an active corporation. As the decaying office of 
constable no longer appeared sufficiently reliable for the 
various functions of a magisterial office, a number of local 
magistrate's duties were by degrees imposed upon the church- 
wardens. In the Tudor era it was principally such as are 
connected with ecclesiastical disciphne: the infliction of 
penalties for non-attendance at church, for breaking the fasts, 
the desecration of the sabbath, taking part in conventicles ; 
and in later times also the infliction of penalties for tippling 
and drunkeimfiss, for breach of the game laws, offences con- 
cerning weights and measures, tramps and hawkers, etc. All 
this, combined with their position as overseers of the poor, 
gives them the position of regular and chief officers of 
the parish, to be elected according to tradition by the parish, 
whilst according to the canones of 1606, failing amicable 

clergyman never summons the Testries ; account against those who have been 
for this is the oflSce of the church- deposed " (Year-books, 8 Edward IV., 
wardens" (Strange's Reports, p. 1045). fol. 6). The old ecclesiastical canones 
'* The ecclesiastic court has no juris- of 1571 expressly mention an election 
diction to ratify a churchwarden's ac- by the parish. The legal recognition 
counts " (ibid., pp. 974, 1133, etc.). also of the necessity of an annual re- 
** The parish can accordingly remove election in 27 Henry Yin., c. 25, sec. 
him at any time from office " (Year- 23, expresses that the office was re- 
books, 26 Henry VIII., fol. 5). " The garded as analogous to the ordinary 
parishioners have then the right of parochial offices and not to the Church 
appointing other wardens, who shall offices, 
have an action for the rendering of an 
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arraaigement, one churchwarden is to be appointed by the 
parish, and the other by the clergyman. (1*) 

8. The lower offices of sexton and headle are servile offices, 
which may also be employed for the secular functions of the 
parish. The office of parish clerk is frequently filled by a 
young assistant cleric, who assists in responding in the 
prayers and in other parochial duties. But with the increas- 
ing business of the parish he becomes a very active member 
of the parochial administration, and in this position is also 
remunerated and appointed by the parish. 

Intimately connected with this personal side, is the taxation 
side of the parochial constitution, the origin of the church 
rate for maintaining the church building. From time im- 
memorial a fixed portion of the church revenue was to be 
set apart for this purpose. But, as a fact, even in the 
thirteenth century the revenues of the richly endowed Church 
were no longer sufficient for the purpose, since the episcopal 
sees and monasteries in increasing numbers claimed the tithes 
and Church property. Accordingly, appeals were made to the 
" good will " of the parishioners, whose contributions were 
from the first voluntary. When, in the face of growing 
embarrassments, coercive ecclesiastical measures began to be 

(1*) It was the conaolidated State parishioners is established as the recog- 

Ghmch that, in the Canons of 1603, nized custom. Moreover their double 

first raised still greater pretensions by functions are self-evident; for (1) the 

introducing the following clause : — wardens as being curators of the church 

Canon 89. ** The <murohwardens buildings,ofthe churchyard, the church 

shall be chosen, if possible, by the walks, and in their capacity of guardians 

combined consent of the clergyman of the personal property of the church, 

and the parishioners. But if they are at all events only partljr eoclesi- 

cannot agree as to such choice, the astical officers ; in their exercise of the 

clergyman shall choose the one and police functions of the church, the 

the parishioners the other.'* churchyard, the services and the Sun- 

From the point of view of the com- day, as also in controlling and keeping 
mon law these Canons are as yet bind- the church books they are purely 
ing laws only upon the clergy. The church officers ; (2) as purely civil 
dominating influence of the State officers they appear in the assessment 
Church since the times of the Stuarts and collection of the church rate, as 
has, however, so far succeeded in in- overseers of the poor, and in their dis- 
sisting upon the stronger right of the charge of the duties of a lower con- 
parson, tnat this proceeding is the stabulary and magisterial office, which 
custom in the majority of parishes, and is imposed upon them by later legis- 
that only in the London parishes the lation. 
election of both churchwardens by the 
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employed in the spirit of the Church government of those 
days, the temporal courts probably retained a power of pro- 
hibition. But on the other hand, in 1285 Edward I. issued 
an instruction to the justices of the realm, the so-called 
statute Circumspecte Agatis, in which this clause occurs, 
''that the common law courts shall not punish the spiritual 
tribunals, if they only administer justice in purely spiritual 
matters, particularly si praelatus puniat pro cemeterio non 
clatLso, ecclesia discooperta, vel non decenter omata.*' Accord- 
ing to the constitution, as it then existed, this instruction 
has the force of law, and was in later days described in the 
stat. 2 and 8 Edward YI. c. 18, sec. 51, as a statute. Thus 
a right of coercion was indirectly acknowledged as belonging 
to the spiritual tribunals, and this could be enforced against 
individuals by excommunication and in an extreme case by 
interdict against the whole community. As a rule, however, 
an amicable arrangement was effected. "Whenever the clergy- 
men convoked his parishioners through the churchwardens, 
the villages, accustomed to bear common bm*dens, were found 
ready to grant contributions for the keeping in repair and 
beautifying of the church. The oldest known mention of 
what was (later) called the church rate is in the Year-books 
of 44 Edward III., where it is mentioned as being a custom in 
a single parish. At a time, when the court leets gradually 
began to decay, occasions for assembling the ecclesiastical 
parish frequently recurred. The raising of these contributions 
became now a chief duty of the churchwardens. But as the 
original fact of their voluntary initiative was kept in mind, 
the condition of a previous consultation with the parish was 
adhered to all the more strictly, seeing that, in this parlia- 
mentary age, the right of co-deliberation for every one who 
joined in paying the taxes passed from the greater to the lesser 
affairs, and became a common legal principle. In the course 
of the fifteenth century, such parochial assemblies appear to 
have been adopted as a comparatively uniform practice. (1*) 

(l**) Ab to the origin of the church consequence of the controveiw of the 
rate a great deal has heen written in hist generation, from among the 
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To the pairish, in the ecclesiastical sense, belong all persons 
Yfho are inclnded in the cure of sonls, comprising also women, 
children, and domestics — ^inhabitants in the widest sense. But 
by the demand of positive performances, both in money and 
in personal duties, there arises the civil idea of an active 
parish — ^parishioners in the narrower sense of the term — ^in 
which designation only those are included who bear their 
share of the public burdens. The fundamental principle of 
paying scot and bearing lot has made its influence felt as 
a common-law maxim quite as much in the parish as in the 
city. The given basis for Church grants was, however, the 
Christian household as such. The church rate appears accord- 
ingly from the very beginning as a personal rate, assessed 
according to the size of the household, whether this be based 
upon freehold or copyhold, upon permanent or temporary 
possession, upon rent or tenure. In this question it was 
evidently not considered whether or not a parishioner was 
liable to the judicial and police burdens and parliamentary 
taxation, but only whether he participated in the permanent 
benefits of the Church as a permanent member of the parish 
community. As was customary with other local burdens, in 
practice those who lived outside the parish were made liable 
in proportion to the extent of their landed property (Jeffery's 
case, 5 co. 67). But whilst the temporal taxes are only 
additions and compositions in lieu of what were originally 
personal services in the militia, the law courts, and the 
police, and therefore political rights are primarily regulated 
by personal liability to service, so also in this parochial 
burden the tax in money is the chief thing. The quality of 
a parishioner is accordingly purely determined by his liability 
to contribute to the parish taxes, as is evidenced by its regis- 
tration in the parish books. This liability of contribution 
gives the right to a vote in the parish affairs (Smith, 
" Parish," pp. 63, 94, and quotations). 

of which I only here mention the Letter (1837). Moreover, I may refer to the 
of Sir John Campbell, afterwards Lord aetailed discusslonB on the speciid Bob< 
Chief Justice of England, to Lord ject contained in my ** History of Self- 
Stanley, on the law of church rates (joTernment." 
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The exaction of the church rate, after previous delibe- 
ration with the parishioners, became accordingly one of the 
principal functions of the churchwardens. The assembly of 
the parishioners took place, in harmony with the object in 
view, if possible in the vestry, whence these parochial meet- 
ings themselves obtained the name of vestry. The meeting 
was summoned by the churchwardens ; the chair was regu- 
larly taken by the parson, as the landlord of the vestry, 
and the first member of the ecclesiastical parish, as a matter 
of courtesy, but a positive right of presiding could be estab- 
lished neither by precedent nor by analogy. In analogy 
with the tax-granting commoners, the meeting was rather 
regarded as its own master, in respect to the appointment 
of a chairman as well as in respect to its adjournment. The 
voting was conducted with equal rights for each individual, 
after the manner of the old courts leet, the parliamentary 
elections, and the parliamentary resolutions. The mode of 
giving the vote was, as a rule, by show of hands, but in 
difl&cult and doubtful cases by a poll. 

According to an enumeration of Stowe, taken from the 
sheriffs' reports, the number of parishes in the year 1371 
amounted to 8632; in the year 1520 their number was 
given as 9407. The parish, in this form, offered itself to the 
Tudor legislation as an elastic member for new and important 
rules of the commonwealth. 

II. The most important and most enduring local creation, 
which proceeded from this union of the ecclesiastical with the 
civil State, is seen in the patocjbtal managemntt of tj^e poor. 
The actual relief of the poor devolved in the Middle Ages upon 
the Church, for which in England one-third of the tithes was 
set apart. In later times it was one of the chief functions of 
the monasteries, partly as an original object of their founda- 
tion, the duty of hospitaUty being imposed upon them, and 
partly because they had appropriated a number of tithes. 
The temporal legislation only busied itself negatively with 
measures for the prevention of begging and vagrancy (23 
Edw. III. c. 7 ; 12 Eich. II. c. 7). According to 19 Henry 
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Vn. c. 12, beggarQ who are incapable of work shall go into- 
the hundred in which they were bom or have lived for the last 
three years ; all begging elsewhere being prohibited. By 22 
Henry VIII. c. 12, the justices of the peace were empowered 
to settle among themselves upon districts to be assigned ta 
beggars who were unable to work as "begging districts," 
going beyond the boundaries of which was punishable with 
the stocks and bread and water. All able-bodied beggars were 
to be flogged and forced to return to their birthplace or to- 
the place where they had spent the last three years. (2) 

But from this time forth the Government undertakes actual 
relief of the poor. By 27 Henry VIH. c. 25 the individual hun- 
dreds, incorporated towns, parishes, and manors are directed 
to support the poor by voluntary alms in such a manner 
that they be not compelled to beg publicly, under penalty of 
twenty shillings a month for each person who refuses to con- 
tribute. The churchwardens and other wealthy inhabitants- 
are to make collections on Sundays by boxes and other 
methods for this purpose, and the clergy are to make use of 
every occasion to exhort the people to charity. The duty 
of employing those capable of working, and that of helping 
the incapable was laid upon the churchwardens or two 
*' others of the parish." The parochial poor-law system of 
later times was thus founded in its essential outlines. The 
principal cause of it was the early changing of feudal into free 
labour, which at times occasioned great fluctuations and dis- 
tress among the labouring classes. Under Henry VIII., as the 
date of the statute proves, the first impulse proceeded rather 
from momentary calamities than from the abolition of the 

(2) The history of the English poor- Laws" (1854); V. Kries, "Die Eng- 

law legislation is treated of in R. lische Armenpflege" (1865). The 

Pottcor's '* Ohseryations on the Poor Middle Ages adhered strictly to the 

Laws, on the Present State of the distinction between the negative and 

Poor, and on Houses of Industry " the positive element of the poor relief^ 

(London, 1755); Brown's "History of and assigned tiie former to the State 

the Poor Law " (1764); F. M. Eden, and the latter to the Church (23 Edw. 

"StateofthePoor, or aHistoryof the IIL c. 7; 12 Rich. II. c. 7). The 

Labouring Classes in England "(8 vols., earlier statutes of the Tadors (ID 

4to. 1796); Sir George Nichols, "His- Henry VU. c. 12; 22 Henry VIIL c. 

tory of the Engl ii-h Poor Law" (1854); 12), were only continuations of thi* 

R« Pashley, ** Pauperism and Poor purely police system. 
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monasteries. But throngh their secnlaxization there naturally 
devolved upon the Crown a moral duty to make actual provi- 
sion for the poor, seeing that the appropriated tithes were also 
•charged with this obligation. These had in great measure 
passed to favourites and private persons, whilst the burden of 
relieving the poor now devolved in an increased degree upon 
the parishes, to become again, in a uniform distribution, a 
burden upon real property. 

On that very account the legislation unswervingly adhered 
to the direction it had once and for all taken. It is true 
that the act 1 Edward VI. c. 8, passed under the nobles' pro- 
tectorate of the minor King, recurs to the most barbarous 
•coercion of able-bodied beggars, who are threatened with 
branding, slavery, and death, but after the lapse of three 
years the more merciful law of Henry VIII. was restored. 
According to 5 and 6 Edward VI. c. 2 the collectors, on a 
particular Sunday in the year, immediately after service, 
^* shall put down in writing how much each man was willing 
to contribute weekly for the following year," and if any one 
should be obstinate, the clergyman should exhort him kindly, 
etc. The stat. 5 Elizabeth c. 8, however, strengthens the 
" kind persuasion " of the clergy by a writ of summons to 
Appear before the next sessions of the peace, and the justices 
of the peace are again to urge him kindly, and finally, if 
he refuses to be persuaded, to assess him at a proportionate 
>contribution for the poor, and in case he then refuses, to put 
him in prison imtil he pays. By 14 Eliz. c. 5 the justices, 
of the peace were generally empowered to assess the inhabi- 
tants for contributions, and, in case of necessity, to exact 
these contributions by imprisonment. At the close of the 
sixteenth century the alarming increase of professional beggars 
and vagrants led to the appointment of a committee of the 
Lower House, to which, among others. Sir Francis Bacon 
belonged, to take into general consideration the necessary 
measures of public charity, of enforced employment of paupers, 
and of the punishments to be inflicted for mendicity and 
vagrancy. Belief of the poor and police had formed for gene- 
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rations a connected and inseparable system, embracing under 
four heads (1) police punishments for mendicity and vagrancy; 
(2) the compulsory obligation of the working classes to go to 
service, to which were added somewhat later (8) the institu- 
tion of workhouses and houses of correction ; and (4) a system 
of public charity through the medium of the parishes. (2*) The 
result was six connected laws, all important for the parochial 
administration, of which only the statute 89 Elizabeth c. 3 
belongs here, as it contains the outlines of the pauper legisla- 
tion in a narrower sense, which comes to an end with the 
reign of Elizabeth. (2^) The stat. 48 Elizabeth c. 2, which 



(2*) The original ecclesiastical legis- 
lation made, as is known, four portions 
according to which the tithe should be 
distributed. In England, as a rule, 
only It threefold diyislon is spoken of, 
as the endowment of the bishoprics 
had been very plentifully provided for 
in another way. Therefore one-third 
was to be employed for the faJbrica 
eecHuisB, one-third for the poor, and 
one-third for the clergy. Sensible gaps 
were caused accordingly by the secu- 
larization of the convent estates under 
Henry YIII., and still more by the 
confiscation of the property belonging to 
the guilds and hospitals under Edward 
VI. But according to the tendency 
of the writer the importance of the 
monasteries for the relief of the poor 
was frequently overrated. Hallam 
justly remarks, on the other hand, 
(Const Hist, i. 108), ** There can be 
no doubt that many of the impotent 

g)or derived support from their charity, 
ut the blind eleemosynary spirit in- 
culcated by the Romish Church is 
notoriously the cause, not the cure, of 
beggary and wickedness. The monastic 
foundations scattered in different coun- 
ties could never answer the ends of local 
and limited succour. Their gates might, 
indeed, be open to those who knocked 
at them for alms. . . . Nothing could 
have a stronger tendency to promote 
that vagabond mendicity which severe 
statutes were enacted to repress." The 
Church and the monastic institutions 
lacked in the form they had assumed 
the necessary staff and the money for 
an effectual relief of the poor. (Jn the 
altered condition of sodeiy the relief of 



the poor could be no longer separated 
from the police of the poor. ) Only by 
the temporal legislation and oy the oo- 
operation of the parishes was the bare 
police system capable of being effectu- 
ally blended with the humane measures 
of pauper-relief; and the first only re- 
mind us still too vividly of the whole 
of the barbarity which, with so much 
that is great, pervades the temporal 
institutions of tne Middle Ages. Ac- 
cording to 27 Henry VIII. o. 25 lazy 
vagabonds were to suffer the extreme 
penalty of the law, ^ as felons and foes 
of the commonwealth." According to 
1 Edward VI. c. 3 eveiy able-homed 
man who wiU not devote himself to 
any honest labour, and will also not 
go into service, shall be branded on 
the shoulder as a vagabond, and shall 
be assigned as a slave to any one who 
will have him, to be kept by him for 
two years on bread and water. If he 
absconds he shall be adjudged as a 
slave for life, and if he again runs 
away he shall suffer the extreme 
penalty of the law as a felon. Thi» 
was repealed by 8 and 4 Edward VI. 
o. 15. But in 14 Elizabeth c. 5 the 
rule was again inserted, that rogues, 
vagabonds, and sturdy beggars should 
suffer capital punishment if they re- 
peated their offence more than once. 
It was only upon the consolidation of 
the whole legislation affecting paupers 
and the supervision of labourers that 
these barbanties disappear. 

(2t>) The consolidated social and 
political group of laws of 39 Elizabeth 
IS, for the time in which it was framed, 
a masterpiece ; cap. 1, againtt the decay" 
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has for more than two whole centuries regulated the English 
poor-relief, is only a new version of this law. The leading 
principles of the great poor-law are — 

1. The relief of the poor is the general and uniform burden 
of each parish. But the pauper has not the free choice of 
applying to any parish at will, for the former laws remain 
in force, according to which persons who cannot or will not 
work are compelled to remain in the same parish in which 
they are domiciled, i.e. in which they were bom or have 
lived for the last three years. This contains at the same time 
the basis of a right of settlement ; yet in such a manner, that 
the poor, according to the wording of the law, find a bare 
subsistence in their present place of abode, and that a removal 
to their parishes only take place in the case of rogues and 
vagabonds, (a) 

2. For the personal functions of this poor-relief the 
parochial ofiBice of Overseers of the Poor was created. In 
every parish the churchwardens are to be primarily the 
guardians of the poor, and in addition to them two or more 
overseers of the poor, who are to be appointed annually by 
the justices of the peace from among the well-to-do residents. 
These overseers of the poor are to adopt measures for the 
employment of all persons, who without having the means 
of living, are engaged in no regular trade or business for 
the gaining of their sustenance. To this end they are em- 
powered " to raise such sums of money as they shall require 

ing of tovms and howes of hwibandry ; before Elizabeth in a maimer that tears 

c 2, /or the maifdenance of hwibandry asunder the historical connection of the 

and iiUage ; c. 8, for the relief of the parochial system. From ignorance of 

poor ; c. 4, for punishment of rogues^ the old conditions of things, in England 

vagahoudst and sturdy beggars ; c. 5, also the yery well meant but ill-con- 

for erecting of hosp&als and working sideredadyice is repeated at the present 

houses for the poor ; c. 6, touching lands day, namely, to leaye the whole of poor- 

given to charitable uses ; o. 12, ooneem- relief to ** the Ghnrch." 
ing labourers. Two centuries of par- (a) The districts of the poor-law 

liamentary legislation haye not been mtem are in principle the parishes. 1 

able materially to improye upon any The later legislation of the restoration ) 

essential rule of Elizabeth's poor law. yielded^ howeyer, to the desire for ' 

As to the final result of the long ex- separation, and left it to those inter- 

perimental course of legislation, the ested to diyide the parishes and to . 

earlier steps haye been in later time organize for the smaller unions, so far 1 

wrongly forgotten. Lambard, Coke, as they are suited for the purpose, a 

and Dalton pass oyer the old statutes separate system of poor-relief. 
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for the piurpose of providing a sufficient supply of flax, hemp, 
wool and other goods or stuffs, in order to employ the poor ; 
as also] the necessary moneys for the support of lame, blind, 
and old persons and such as are unable to work, and for the 
placing out of their children as apprentices." Persons who 
refuse to work, they can send into a workhouse or prison, 
and they may also build a separate poorhouse for the poor 
of the parish who are incapable. (6) 

8. For the purpose of raising necessary means for the relief 
of the poor, the law empowers the churchwardens and over- 
seers of the poor " to raise the necessary sums by the assess- 
ment of every inhabitant, incumbent, vicar, and others, and 
every owner of lands, houses, and tithes, etc., in the said 
parish," by which a parochial poor rate was legally constituted. 
The basis of the new demand is accordingly the Christian 
household as such, just as in the already long existing church 
rate, and includes every occupier, whether his house consist 
of freehold or copyhold, in permanent or temporary posses- 
sion, rent or tenure; and also those living beyond the 
boundaries with their real estate. Thus arises a complete 
fixed tax, which was destined to become the basis of all 
parochial taxation, (c) 



Q>) The appointment of overseers of 
the poor was made according to Eliza- 
beth's law by the justices of the peace. 
This must be regarded as an innova- 
tion. When the older law of 27 Henry 
VIII. c. 25 left to the parishes the 
duty of providing for the employment 
of able-bodied paupers, and helping 
those unable to work, by the church- 
wardens or two others, it was naturally 
left to the parish to appoint their agents 
on their own responsibility. The 
reasons for Elizabeth's innovation were 
that it was thought that by means of 
this appointment the very unequally 
distributed and faulty system of relief 
could be better earned out, and that 
an appointment by the public magis- 
trates was considered more effectual in 
the case of a new burden which had 
been introduced in the face of some 
opposition. Later practice took a 
medium course, by giving the vestiy 



a right of proposing and treating the 
apnomtment by justices of the peace 
only as a confirmation. 

(e) The creation of the church rate 
in Elizabeth's law is the fusion of the 
former attempts into a uniform system. 
The Church had always acknowledged 
the liability of the clergy in respect of 
their tithes. Accordmg to the Jn/unc- 
tions of 1547 and 1559, '*all parsons, 
vicars, prebendaries, and others having 
livings, if they do not reside upon Uieir 
livings, shall, provided they have annu- 
ally £20 or more to spend, for the future 
distribute among the poor parishioners 
or other inhabitants, in the presence of 
the churchwardens or other honest men 
of the parish, the fortieth part of the 
fruits and income of the said livings." 
From this point of view the mention of 
the parson or vicar among the first of 
those liable to contribute, and the par- 
ticular prominence given to the tithes 
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in. In a like spirit the burdens of maintaining the j^igj^iDagS 
ani bribg('bulUlfng were provided for by the Tudor legislation. 
The trinoda necesiritas was regarded as a common burden even 
in the Anglo-Saxon State, in which the old popular array, 
which had sunk down to the position of a posse comitatus of 
peasants, was employed on such services. The Norman period 
enforced the keeping in repair of the highways and bridges by 
the ordinary police fines, viz. amerciaments. The widening, 
alteration, and closing of highways was regulated by an order 
issuing from Chancery, a writ ad quod damnum, by which the 
sheriff was instructed to determine by means of a commission 
of inquiry, whether the proposed change would not be pre- 
judicial to the public. The keeping of ways and bridges in 
repair was a constant object of debate in the sheriffs toum 
and in the court leet. An appropriate division was made of 
this duty, by which the burden of the highways was incumbent 
on principle upon the small villages, whilst the more oneroua 
burden of building and repairing the bridges fell upon the whole 
county. Actual use by the public rendered all the inhabitants 
liable to the work of repair (Coke, Inst., ii. 700). These prin- 
ciples, as they had been formerly uniformly applied by the 
Norman administration, were regarded as "common law." 
Their maintenance depended, according to the police practice of 
Norman times, upon a procedure by indictment, and primarily 
indeed by presentment before the King's Bench, the itinerant 
justices, or the criminal assizes. The sheriff could by a 
commission be charged with this duty, until by 28 Edward III. 
c. 9 this part also of his judicial functions was withdrawn 
from him. Besides this there lay an ordinary indictment by 
private persons against the responsible parish. By 22 Henry 
Vni. c. 5, sec. 1, presentments before the general sessions of 
the justices ,of the peace were allowed to be of equal effect 
with those laid before the assizes. Last of all, a financial 

as objects liable to taxation is ex- pears to have remained within moderato- 

plained. 8o long as Elizabeth's law limits. According to statements of 

was enforced in its original sense by Goode and NicboUs it amounted in the 

the *• industrious employment" of the year 1650 to £188,811. 
poor, the total mass of poor rates ap- 



Digitized by 



Google 



The Development of the Parochial System. 209 

criminal information ex ojfflcio could be laid before the common 
law judges. 

The Tudor legislation practically simplified and supple- 
mented these principles. The Statute of bridges (22 Henry 
VIII. c. 6) imposes the duty of contributing to the bridges upon 
all householders, whether they possess lands or not, and upon 
all real estates, whether their owners live in the county or 
not. The troublesome and inadequate procedure by indict- 
ment leads further to the formation of a new parochial 
office (according to the principle of the division of labour), 
that of Surveyor of Highways, by 2 and 3 Philip and Mary 
c. 8. To this officer of the parish is now transferred the 
primary duty of keeping the highways in repair, and, with 
this object, he is empowered by the statute to make liable 
to manual and cart services, in proportionate gradations, 
according to the extent of their real estate, all the inhabitants, 
landowners, as well as the possessors of a team, householders, 
as well as cottagers and labourers with their own households. 
Thus the same bases of a parochial constitution were laid, 
as in the case of the poor-law system, namely, the parish 
as the district ; the surveyors as local officers, elected by the 
members of the community liable as responsible representa- 
tives of the communal-duty ; performance in kind in propor- 
tion to the size of the household and the real estate, which 
in later times was gradually changed into a money rate 
according to the scale of the poor rate. (3) 

(3) The highway statute 2 and 3 able to work and who is not in a 
Philip and Mary, c. 8, graduated the domestic relation of annual seryice, 
parochial burden in th'is manner : every must on the same day do manual ser- 
possessor of an acre of land has at a vice either in person or by an able- 
given day or place to provide a waggon bodied representative. Persons of the 
or a cart, drawn by oxen, horses, or middle class (forty shillings annual rent 
other beasts of draught, according to from land, £5 in personal property) are 
the custom of the county, together to furnish two men (18 Eliz. c. 10, sec. 
with two able-bodied men and other 2). The burden of making the high- 
requisite utensils. Every owner of a ways is therefore still based upon per- 
team or plough in the parish has also formances in Idnd. According to 5 
in like manner to provide a waggon Elizabeth c. 13, and 29 Elizabeth c. 5, 
with two men ; instead of the waggon, six working days were fixed by the 
on demand, two men must also be pro- justices of the peace for the repairing 
vided. Every other inhabitant, house- of the roads. But in case the manual 
holder, cottager and labourer ytho is work provided by law was insufficient, 
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Closely connected with this reconstruction of the highway 
liability are the highway police regulations. According to the 
older highway statute the courts leet are to inquire into all 
offences against the statute and inflict fines and amercia- 
ments. In case they neglect their duty, the justices of 
the peace shall hold inquiry at the sessions. But according 
to 5 Elizabeth c. 13 every official information of a justice of 
the peace touching a ''highway out of repair" shall have 
the force of a presentment by twelve men, and on the 
ground of this " conviction *' the penalty shall be immediately 
inflicted. A police regulation affecting the breadth and clear- 
ance of the highways had been already contained in the 
statute of Winchester (13 Edward I. c. 5). By 6 Elizabeth 
c. 13 these provisions were specialized, and became still 
farther specialized into highway regulations touching lighting 
the roads, keeping them dry, sign-posts, milestones and the 
removal of nuisances of all kinds, the enforcement of which 
now pre-eminently devolves upon the justices of the peace. 
Already, by the statute of Winchester, the constables were to 
make periodical reports as to the state of the highways, 
which duty in later times passed to the surveyors of high- 
ways, 

A somewhat different, though in many respects an analogous, 
course was taken in the arrangement for water communica- 
tion. Begulations for harbours and navigation were con- 
nected with the old constitution of the so-called Cinque Ports. 
A lighthouse and pilot code follows under Elizabeth, simul- 
taneously with the formation of privileged corporations for 
this purpose, for duties and rights of this kind could not 
well be incorporated with local parochial unions. A similar 
system was followed in the dyke-imions, which were formed, 
as the nature of the land required, of the persons interested. 
Commissioners of sewers had been already created in the 

this eervioe did not secure the parish (Dalton, '* Justice," o. 26). It was 

against an indictment for roads insuf- necessarj, accordinglj, in such a case 

ficiently kept ; for the statutes are only that supplementary taxes should be 

made '*in aid of the common law" zaised. 
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Middle Ages and were more exactly regulated in the spirit 
of the older institutions by 28 Henry VIII. c. 5. (3*) 

IV. By the foregoing regulations the bfllage constitlttfon anil 
B lUiD gpstem of patod^fal rates became cqnsolidated, depending 
upon the three following facts : — 

The district of this village is the parish, which now thrusts 
into the background the old tithings and townships with the 
decaying office of constables. The overseers of the poor and 
of the highways, the poor rates and highway rates, now 
form the connecting link between the ecclesiastical parish 
and the temporal State. 

In the system of parochial offices, those of the church- 
wardens and overseers of the poor are, in the first instance, 
intentionally associated together — a practical expression of 
the ''non-separation" of Church and State. In their church 
functions the churchwardens are subordinated to the ecclesi- 
astical authorities, and, in the poor law administration, to 
the temporal magistrates (the justices of the peace), moreover 
with rights and duties similar to those of the overseers of 
the poor. The right of the parish to elect its churchwardens 
continues as a popular elective element side by side with 
the right of the justices of the peace to appoint the overseers. 
The right of the parish to vote the parochial taxes for the 
church rate, and the right of the overseers of the poor to 
levy a tax for the poor rate, mutually modify each other by 
constraining to harmonious working. Somewhat less impor- 
tant appear the offices of overseers of the highways and the 
constables. 

The parish rates from this time gain a much increased 

(3*) The oommiasions of sewen are byaroyalooininiaaon. Theoommission 

regulated aocordinfi: to other principles, forms a court of record, that is, a conrt 

The keeping of the drains in repair is with discretionary penal and exeeutiye 

the permanent interest of the land and powers^ and proceeds according to cir- 

not of the parochial union as snch. onmstances by inspection or with a jury. 

The necessary contributions for this either according to the custom of the 

purpose, 9ewer9 rateSf were by law dyke-unions or aocoiding to need and 

oharged to the endangered landowner discretion. At the same time it enforces 

as such (6 Hen. VI. c. 6), and not to by summary penalties the police rega- 

ihe occupier, like the parish rates. The lations it decrees, 
necessary magisterial powers were given 
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importance. The demands made upon the commonwealth 
were in the Middle Ages simple, so long as the labouring 
classes were included in great numbers in the larger house- 
holds. The village system in the Middle Ages embraced, 
moreover, only functions in which personal service and per- 
formance in kind predominated (such as militia, courts of 
law, police, and making of highways). To the modem 
parochial system finance was also added. The church rate 
was indeed still often raised in a patriarchal manner for 
certain church purposes, by the levying of a poll tax of one 
penny ; the poor rate, on the other hand, was a considerable, 
uniformly levied rate, exacted by the overseers of the poor. 
Such was also the bridge rate. The making of highways 
was still managed by performances in kind, but they are 
essentially incumbent upon the same class of occupiers and 
landowners. (The system of a parochial taxation, which is 
based upon the household according to the scale of the visible 
profitable property in the parish, is thus the ordinary type 
of all parochial taxation. \ Certain deviations from it in the 
church rate, in the burden of making the roads, and in the 
police contributions were easily ignored, as the differences 
were scarcely worth mentioning, and their correction would 
have involved a disproportionate elaboration of accounts. 
The poor rate could still be regarded as the regular tax, and 
all else merely an appendage and addition to it. Legal 
analogy, simplification of the business of assessment, the 
habituation of the ratepayers to it, and the common exercise 
of the functions of a court of higher instance by the justices 
of the peace, all worked together to bring all local rates by 
degrees under the same category as the poor rate. 

In consequence of all these manifold duties which devolved 
upon it, the parish has gained a stirring life, and with it also 
the energy for new formations, which appear in the form of 
parochial committees for parochial purposes. The committees 
of assessment date back to the Middle Ages. Beside them 
there now appear committees of jurats: that is, four or eight 
arbitrators appointed on oath for the amicable settlement of 
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disputes between neighbours. Frequently a kind of parochial 
administrative council, a committee of assistance, is mentioned, 
consisting of thirteen persons, who have formerly been church- 
wardens or constables, and who afterwards formed the later 
so-called select vestries. 

Prom the whole system of the new organization there 
sprang up further a right to make by-laws, a right which 
at first proceeded from the practice of the court leet. If 
the parish undertook the levying of public and constitution- 
ally recognized contributions, such as the church rate, or if 
it fulfilled legal obligations, such as making roads and 
relieving the poor, it was also to be empowered to make 
rules for the " better fulfilment of them." In this spirit the 
judicial practice in early times recognized the resolutions of 
the majority as having the binding force of law : " By- 
laws for the reparation of the church, or a highway, or of any 
such thing which is for the general good of the public " (Coke, 
Reports, v. p. 63a). The condition was, however, here 
observed, that no rate should be raised but for such legally 
authorized purposes, or for such as, like the church rate, 
were based upon old custom and indirect recognition of the 
law, and that nothing might be enacted which was against 
the common lg,w. (4) 

(4) For the oonsolidated parish con- bj law as a common obligation. The 
stitntion of this period the treatise of judgments qnoted by Smith, taken to- 
Toulmin Smith, who with personal gether, refer to the older law which 
predilection undertook the unearthing required that the police fines to which 
of the parochial system, which had the members of the community had 
been almost buried in the eighteenth rendered themselves liable should be 
century, is a most valuable work (** The raised by the community, and the sub- 
Parish, its Powers and Obligation at sidies voted in Parliament apportioned 
Law," London, 1857, 8vo). Nor are the amongst them (Smith, 558, 563). Of 
historical merits of the work diminished the greatest interest is the constitution 
by various one-sided legal views, which of the committees, which were or- 
w'ere sure to arise from the contrast to ganized as they were required. Gom- 
the habitual disregard of the local mitteeofjurats (Smith. 229); co mmittee 
parochial life and to the modem oen- of assi stanc e (229) ;.minTnitt9ft i7f wnifih 
tralization. Among these errors the and war^280) ; comn uitaa .for assess- 
principal one is the over-estimation of menf^^SO) ; co mmittee for ra ising and 



parochial autonomy. The right of distriblrtliigpooOfilifif, for- audit, of 
makiDg their own by-laws, and the destrucliuu m v§jiniii (230)r This la- 
right of self-taxation only existed in borious-paiochial government was the 
England for ob^'eets and purposes, means of bringing about many village 
which were entailed upon the parish festivities, concerning which the Bishop 
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All these institations taken together determined the powers 
of the vestry. A constitutional right of being consulted 
resided in the parishioners only in the case of the church 
rate, owing to the circumstances of its origin. To this right 
was added a similarly acquired right of electing church- 
wardens, or at least one of them. A right of electing th^ 
surveyors of the highways had been already given by sta^ 
2 and 3 Philip and Mary. A right of proposing candidates 
for appointment as overseers of the poor was naturally 
added. A right of proposing or electing the constables 
belonged, according to time-honoured custom, only to the 
court leet, and this latter, which was dependent upon special 
privilege, includes a different circle of persons than the parish, 
and falls into decay after the fifteenth century. A right of 
electing the constables, based upon principle, could under 
these circumstances hardly appear. Many questions of local 
government were, however, naturally brought up by the 
officers for discussion before the parish, without a legal 
obligation to do so. From the time of the Stuarts, the 
development of these customs was certainly different in 
different places. Where a wealthier class of tenants or 
freeholders existed in country parishes, and agricultural 
husbandmen in the borough parishes, such open vestries 
busied themselves pretty actively with parochial affairs. In 
other places the active participation in such affairs was 
limited to an old committee of parishioners or an adminis- 
trative council of former overseers of the poor and constables, 
which easily filled up its number by co-optation. After a few 
generations this institution appeared, under the name of a 
select vestry, as an established custom. Again, in other 
places everything was restricted to the annually appointed 
and chosen officers. In such matters political leanings have 

of BathannonnoeeontheSthofNovem- (as among the German peasants, the 

ber, 1663, that his parochial clergy are ** KincUlbier" etc.). and are known 

of opinion that such village festivities more specially as bridge-ale^, church- 

shonld be retained (Smith, 499, 500). ales, clerk-ales, give-ales, lamb-ales. 

Such ecclesiastical, judicial and other leet-ales, midsummer-ales, Scot^les, 

feasts occur under the name of ^ ales " Whitsun-ales, and others. 
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had less influence than local exigencies and convenient 
custom. 

V. The newly constituted parish now becomes immediately 
connected with the (ountp police adimintetratton) and especially 
with the counts magistrates, and, through the justices of the 
peace, comes into further connection with the central Govern- 
ment. 

The legislature, immediately on the constitution of the 
parochial system, took care to form a court of higher instance, 
as well in the case of the taxes as in that of the local 
government. In the case of the taxes this was most effectu- 
ally brought about in the matter of the poor rate. Two 
justices of the peace approve the rate assessed by the over- 
seers of the poor. Two magistrates of the same class may, 
if the parish shows itself incapable of maintaining its poor, 
assess another village within the hundred to supply the 
deficiency ; and if this also is not sufficient, the quarter 
sessions shall assess a parish within the county ''to make 
it good." The quarter sessions decide the appeals against 
the rating. Two magistrates issue the writ of distraint, if 
execution is resorted to. Two magistrates receive the accounts 
of the retiring overseers of the poor, and enforce the delivery 
of the amounts if necessary by writ of execution, subject to 
an appeal to the quarter sessions. The quarter sessions 
assess every parish at a proportionate rate for needy persons 
in the prisons and hospitals. By orders of the magistrates 
questions of the right of settlement, of conveyance of paupers 
to their parish, and compensation for disbursements arising 
between the several parishes are decided. In the province 
of the management of the highways they fix the working 
days for repairing the roads, decide appeals, and afterwards 
levy the necessary supplementary tax, should such be needed, 
according to the scale of the poor rate. In the case of the 
bridge rate, the imposition is made immediately by the 
quarter sessions. 

In the department of the local government, the appoint- 
ment of the overseers of the poor is, in the first place, made 
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by two justices of the peace. Two magistrates enforce by 
fines the holding of monthly sittings, and by the penalty of 
imprisonment the presentation of an annual account. Two 
magistrates approve the industrial employment provided by 
the overseers for the parish poor. By the order of two magis- 
trates, the poor are kept at forced labour, are compelled to 
serve apprenticeship, relatives are summoned to contribute 
to the support of destitute persons, and the father for his 
bastard. The magistrates may in urgent cases order relief 
for a needy person. They compel by penalty the overseers of 
the poor and the constables punctually to fulfil certain official 
duties. The quarter sessions, finally, are the general court 
of appeal for " all persons who feel themselves aggrieved by 
any action or neglect of the churchwardens or overseers of 
the poor" (43 Eliz., c, 2, sec. 6). For the surveyors of the 
highways, whose appointment is in this period still made by 
election by the parish, the quarter sessions, together with 
individual justices of the peace, form the controlling court 
of higher instance for the due carrying out of highway regula- 
tions, and they decide in their sessions legal points which 
may arise. The management of the coxmty bridges is the 
immediate province of the quarter sessions. The subordi- 
nation of the constables and their duty to appear periodi- 
cally at the sessions to make their presentments, and to 
report upon the state of the roads, was a relic of the old 
police system. With the decay of the court leet the appoint- 
ment of the constables passed more and more to the board 
of magistrates, and from the right of appointment arose in 
practice also a right of dismissal, w^he coroners were by 
1 Henry VIII. c. 7, rendered subordinate to the magisterial 
power of inflicting penalties for breach of duty. Only the 
churchwardens are subordinated to the justices of the peace 
purely in their capacity of guardians of the poor. 

As the local officials were in all matters made responsible 
to the magistrates, so also by the subordination of the office 
of justice of the peace to the central administration, that 
unity in the administrative system was attained, which, in 
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the continental States was only technically developed some- 
what later by the formation of a " Staatgrath'' and ''Behoi'den' 
system'* for the provincial and district government. ^The 
police control, especially that of the police for trade^ labouiF^ 
and order, the State and parish taxation, the militia system, 
and that of all other more important branches of the temporal 
administration, had now been thoroughly regulated by statute 
and ordinance, and the councillors of the Grown were now 
regarded as responsible to the King and to Parliament for 
the due execution and maintenance of this legal order. It 
was necessary, therefore, to allow the Privy Council and its 
delegates the means for conducting the government of the 
country according to these laws. The governmental system 
of the Tudors had accordingly already carried out the system 
of administrative control of modem government in all its 
three functions. 

1. A disciplinary or penal power for breach of the law 
over the persons of the magistrates, sheriffs, and military 
commissioners, and through these over the constables and 
all other executive ojBBcers of local government, is effectually 
exercised by the -right of dismissal of all these officers, who 
from the Lord Chancellor down to the village constable, are 
revocably appointed (durante bene plucito)^ Beyond this, 
however, there extends also a right of inflicting summary 
punishment, such as from its origin in the Anglo-Norman era 
(Vol. i. p. 195) had never been given up by the kings. As this 
right had in the preceding period been even put into execution 
against the members of the common law courts, and had 
only gradually fallen into disuse on account of the honour 
of the permanent judicial office, so did the exercise of it by 
the itinerant justices, and in consequence by the magistrates, 
who had taken their place as permanent custodes pads et 
jtLstidariiy become a more and more natural consequence. 
It is, accordingly, in fact, only a declaration of the existing 
system, when the statute (3 Hen. VII. c. 1) touching the Star 
Chamber reserves to a select committee of the Privy Coxmcil 
a penal jurisdiction over all abuses of office of whatever 
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kind. It was only a declaration, when in 4 Henry VII. c. 
12 the King issued a solemn address to the magistrates, 
exhorting them to the faithful exercise of their oflSce, if they 
would avoid his highest displeasure, and under threat of 
immediate removal from the commission and punishment 
for disobedience. That this penal jurisdiction was com- 
paratively seldom exercised, was only a consequence of the 
more simple and effectual right of dismissal. 

2. A power residing in the central administration, con- 
trolling the orders and precepts of the magistrates, was a 
result of their nosition as delegates of the royal judicial and 
peace powers. jAs this had always existed for the measures 
of the itinerant commissioners, it was natural that this 
power should, as a reservation of a continual intervention 
on the part of the royal government, supplendi et corrigendi 
causa, proceeding from the Privy Council as well as from the 
King's cabinet, be equally valid in the case of this permanent 
commission of magistrates. Hence followed in the first place 
the obligation of the local commissioners to make report 
(certiorari facias), and to obey the direct mandates issuing 
from court. In like manner it was one of the functions of 
the itinerant justices of assize, in their character as the 
highest cvstodes pads, and as representatives of the central 
courts (as which they had been regarded since Henry VI.) 
duly to instruct the magistrates, to warn them, and threaten 
them even with deposition and punishment, as very often 
happened. In fact, there was only too urgent cause found 
for exercise of this supreme jurisdiction, in consequence of 
the partiality and demoralization in a generation, which had 
grown up amid the party struggles of the Roses, and which 
continued under the party struggles of the Reformation. AU 
proposals of Parliament for the abolition of the abuses and 
mistakes of the administration gained their effect only through 
these corrective powers of the King and the royal council, 
which controlled the magistrates, the sheriff, and the local 
boards. 

8. This controlling court becomes of itself a double legal 
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remedy, that is, as a court of appeal for the protection of sub- 
jects, so soon as it exercises its jurisdiction on the motion of 
corporations or private persons^ The innumerable petitions of 
private individuals addressed to the King and the royal council, 
as well as to Parliament, presuppose that the King and the 
royal council can and ought to interfere corrigendi cauM, with 
the orders and measures of the county and local administra- 
tion. Its existence as an administrative court of higher 
instance is an especial presupposition of all parliamentary 
action with regard to national grievances. If, accordingly, 
the historians of this period as well as the Parliaments 
complain of the severity and impartiality of certain measures - 
of the Privy Council, any denial of the principle of these 
corrective powers is perfectly alien to the Tudor period. (6) 

From this building up of an administrative system from 
the parish to the Star Chamber and to the King's cabinet, 
it results that the permanent constitution of the common 
law courts could only in a limited degree guarantee the legal 
rights of individuals; that, on the other hand, whilst the 
personal will of the King and of the Privy Council in the 
Star Chamber could to a great extent prevent injustice and 

(5) A disastrons enor has been com- administrative controlling power and 

mitted by modern historians, and in court of appeal of the royal cowicil 

particular byHallam,in portraying this (cabinet) was almost abolished {vide 

character of the royal council as a dis- tn/ro, chap. 1.) ; whilst in other direc- 

cipllnary, controlling, and appeal court, tions a feeling of judicial independence 

in the light of attacks and encroach- and of judicial duty all together had 

ments of the Privy Council. I'his become developed in the magisterial 

notion is perfectly foreign to contem- bodies, hand in hand with the now 

porary historians, Parliaments, and recognized irresponsibility of the jury, 

jurists ; it is rather the result of a In Toulmin Smith this conception rises 

dating back of conditions belonging to to such a pitch that in his over-zealous 

the eighteenth century. When I^rd local patriotism for the parish be re- 

CSoke (Inst., iv. 17) declares the ex- pards the appellate jurisdiction of the 

tension of a ** punishment '' of dis- justices of the peace, of the Privy 

obedient magistrates in the Statute Council, and of the Parliament, and 

. 4 Hen. VII. was a natural presup- even the whole of the parliamentary 

position of the ordinary course of law legislation as almost a usurpation 

in an action, this was a pious wish of practised against the autonomy of the 

the honourable Lord Chief Justice, parish, as a false '^parliamentarianism" 

which could not be enforced against compared with the good old common 

the Privy Council, and of the fulfil- law. As if a modem State were con- 

ment of which no instance is known, celvable without administrative laws. 

It was not until the period of the and as if administrative laws were 

Stuarts that after severe abuses of conceivable without a thorough control 

the royal power, upon the one side the exeroised oyer their due execution I 
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partiality, they could also themselyes inflict these evils, so 
soon as an exercise of the royal power in a monarchical 
spirit ceased, as was the case after the death of Elizabeth* 
With the period of the Stuarts, accordingly, ParUament 
begins to aim at restricting the supreme administrative power. 
In another direction it is apparent, that the judicial indepen- 
dence which resides in the honorary officers of self-government 
by virtue of their possessions, contains the requisite energy 
to resist a despotic government. Finally it becomes gradually 
apparent, that the cohesion which the lower strata of society 
have gained by the local constitution of this period, both in 
Church and State, has engendered a manly spirit which is 
able victoriously to face the constitutional struggles that 
ensue against absolutism in Church and State. 
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FIFTH PEEIOD. 

THE STUABTS AND THE CONSTITU- 
TIONAL CONFLICT. 



CHAPTEE XXXVII. 



James I., 1603-1625 
Chables I., 1625-1649 ' 
The Bepublic, 1649-1660 



Chables n., 1660-1685 
James II., 1685-1688 



The English Beformation had made the monarchy the sole 
heir of the papacy. Though, with the abolition of the long-dis- 



* For the period of the Stuarts, the 
wealth of sources and literature is so 
great that only a selection need be 
given. The Statutes of the Realm, 
vol. iv. a, v., vi., vii. a., contain the 
legal records of this period. For the 
period of the Commonwealth as sup- 
plementary to these : ** Acts and Ordi- 
nances during the Usurpation from 
1640-1656," by Henry Scobell (Lon- 
don, 1658 foL). The Parliamentary 
proceedings are given in fairly detailed 
extracts in Parry, " Parliaments,*' pp. 
240-603 (1839). Among the historical 
descriptions the most prominent is the 
brilliant description in Macaulay, ** His- 
tory of England." Cf, also Hallam, 
" (}onst. Hist.," vols, i., ii. For volu- 
minous matter : Rushworth, '* His- 
torical Collections from 16 James I. to 
the Death of Charles I." (1659-1701). 
The constitutional law questions of the 
revolution are treated of in Clarendon, 
"History of the Rebellion" (Oxford, 
1705), Brodie, "* Constitutional History 



of the British Empire, from the Acces- 
sion of Charles I. to the Restoration " 
(new edit., 1866. 3 vols.). Burnet, 
"History of his own time from the 
Restoration," etc. Guizot, "Histoire 
de la Revolution d* Angleterre," "His- 
toric de la R^publique d' Angleterre," 
and other writings. Dahlmann, " Eng- 
lische Revolution." Ranke. "Englische 
Geschichte," vols. i.-vii., principally 
dealing with foreign affairs. As to 
the political polemical writings of 
Hale, Prynne, Selden, Brady, and 
others, cf. R. von Mohl. " Die Literatur 
der Staatswissenschaft," vol. i., pp. 
325-330; ii. 70 «eg., 86 wq, Cf. also 
particularly Sir Roger T wysden : " Cer- 
tain Considerations upon the Govern- 
ment of England," edited by J. M. 
Kemble (London, 1849, 4to). More 
modem treatises : J. Langton Lanford, 
" Illustrations of the great Rebellion " 
(London, 1858). Vaughan, "Revolu- 
tions in English History" (vol. iii. 
1863). 
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puted foreign supremacy of the Italian Head of the Church, 
an important step had been taken towards the emancipation 
of the intellect, at the same time a serious step had been 
taken towards imperilling the national constitution. The 
contrast which had so long and so deeply moved the Middle 
Ages had thus become planted in the heart of the constitu- 
tion. Until the period that now commenced, the boundary 
between Church and State had been guarded by national 
jealousy; now the barrier between the two had fallen, for 
both had become united, under a single sovereign lord. The 
two tendencies of the human mind, which had hitherto 
embodied themselves in Church and State, had now become 
internal contrasts in the State itself. 

According to the time-honoured popular idea there was 
only one Church. But the living generation found itself 
involved in a bitter controversy as to which Church was 
the true Christian Catholic Church. The possibility of each 
being equally entitled to be so regarded, or even of a tolera- 
tion of different creeds within one political system, was as 
yet quite alien to the ordinary ideas, and was in fact im- 
possible, so long as each Church regarded the right of 
solemnizing marriages, and all the important bases of private 
family institutions, as well as public education and numerous 
other legal conditions of family life as the subject of its 
exclusive legislation and jurisdiction, subject to the ecclesi- 
astical coercive control, which like every other political power, 
could only be a concentrated and exclusive power. 

The Eoman Catholic Church, where she had the power, 
enforced this view of her right by fire and sword. She had 
strengthened herseK in the sixteenth century by serious 
reforms and by strong alliances. The Pope, and the Catholic 
potentates of the Continent, kept up an agitation by means 
of emissaries, by entering into conspiracies and by releasing 
the English subjects from all obedience to the English throne 
and supremacy. Such opponents could not be combated by 
endurance. The scenes on Saint Bartholomew's day in 
Paris, and those which took place in the Spanish Netherlands, 
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made abstract toleration in the sixteenth century an im- 
possibility. The Grown of England was not able to protect 
and maintain the national Church in any other way than 
by constituting it the only true, and the sole rightful Church 
both in the eyes of God and of the law ; it could only uphold 
the greater Christianity of the new faith, by exercising its 
right of constraint in a more moderate and more human 
fashion. The attitude of the Crown towards the old Church 
was thus indisputably established. 

But as early as the second half of the sixteenth century, 
diflFerences began to spring up in another direction within the 
reforming party itself. The idea of a mere national Church, 
without change of dogma, had under Bloody Mary been 
proved to be utterly worthless. The monarchy was obliged to 
confess that the new work, without inner conviction, had no 
hold, and that in many parts of the country the reform had 
not as yet been understood. Therefore, in spite of serious 
scruples, it had been necessary to resort to the peculiar 
weapon of the Beformation, the licence to read the Bible. 
The effect was, that the people began to expound the so long t 
prohibited Bible with that kind of prejudice "with which - 
an English jury is wont to regard evidence, which one party 
in the action has endeavoured to suppress.*' With examina- 
tion and inquiry doubts now arose in individual minds as to 
the new hierarchy. Simultaneously with the dogmatic refor- 
mation under Edward VI., disagreements appear between the 
more moderate reformers, who are satisfied with the doctrine 
and liturgy established by authority, and those stricter 
reformers of the school of Zwingli and Calvin (analogous to 
the controversial points between the Lutherans and the 
Reformed Church), and nourished by intercourse with the 
reformed clergy on the Continent. The Government itself 
had held up the Boman Church with its external pomp, its 
miracles, its relics, and its traffic in indulgences to ridicule 
and scorn. With the permission to read the Bible, there 
was added to the mistrust of the authorized teachers of the 
Church the charm of personal research and the national 
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characteristic of striving after individual independence. Both 
schools held to the opinion that holy writ was alone suflB- 
cient, not only in matters of faith, but also for discipline 
and the honour of God, and that each individual had a 
right to interpret the Scriptures independently according to 
his own lights and his own conscience. But a further result 
was, that the legality of Convocation, as well as the autho- 
rity of the canones, was disputed, and in this manner opposi- 
tion was directly introduced into the State. A fruitful soil 
for this personally honourable opposition was found in the 
rising classes of the yeomanry, the citizens, and a part of 
the gentry, but especially in a part of the theologically 
educated lower clergy. As is ever the case, the ideas of 
social classes blend with those of the religious, and, accord- 
ing to the degree of influence the latter exercise, dissent 
takes the form of a Presbyterian constitutional ideal, or 
inclines into the more thorough-going tenets of the later 
Puritans, or finally to those of the Independents, who deny 
the Church as an institution, and desire to make the clergy 
% elective parochial officers, entirely dependent upon their con- 
stituents, who elect them. Though these different schools of 
thought showed themselves in Elizabeth's time only sporadically, 
and then only in narrow circles, yet they soon manifested 
themselves in attempts at forming sects and conventicles, in 
dissensions between the parishes and the authorized parsons, as 
controversial points between the parishioners among themselves, 
and yet more particularly in the manifold differences in the 
externals of the places of worship and in the form of the service. 
From the point of view of the State Church, Elizabeth 
determined to suppress the irregularities in the Church 
service which resulted from these causes, to take action 
against the conventicles, to depose dissenting ministers, and 
to visit the issue of polemic pamphlets with severe penalties. 
But, through this course of action, honest conviction was 
driven into opposition against the royal authority itself; 
Cartwright, in his bold theses, even disputed the supremacy. 
"Church matters should," he urged, ''only be settled by 
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Church officials and ecclesiastics, entitled, even without ihe 
consent of the magistrates, to adopt ecclesiastical ordinances 
and ceremonies." This opposition was surely not unwar- 
ranted, in a work of reformation, which was so external in 
its starting points, and had remained so long external in its 
course, as the English Beformation. Elizabeth, however, in 
thus checking it, followed her religious conviction and her 
policy. In the deep attachment of the people to her person 
and in the triviality of the differences between the essential 
doctrines of faith, this side of the opposition still appears the 
subordinate one. (1) 

But in spite of continual disunion among themselves, 
the reforming schools remained united in their demand for 
the creation of a national Church, that is, united in their 
opposition to the *' papists," who were now regarded by the 
national jealousy in the Ught of treasonable subjects, who 
cleaved to a foreign ruler. How ParHament would have 
acted if left to itself, is shown by certain acts of violence 
and by ceaseless complaints concerning the leniency shown 
to papistry. The Crown, by legislation and administration, 
did its best to suppress the remains of Catholicism; yet 
from Elizabeth to James 11. there was no single time at 
which the Crown granted as much as Parliament and the 
popular voice really demanded. All clamoured for coercive 
measures. In the eyes of the Presbyterians the persecution 

(1) The attitnde of the monarchy refonn could only find its support in 
towurdfl the Protestant opposition has an effectual ecclesiastical authority and 
not, in historical descriptions, been in church property, and not in the 
sufficiently valued according to the purely internal nature of the ^ Church 
scale of the times. Modern tolerance of the early centuries," which the 
and latitudinarianism would have made puritan opposition took as a model, 
the English national Church defence- Upon the Continent also the Beforma- 
less and helpless in a conflict with the tion was compelled to pass from the 
Roman ascendancy. Unity in its out- internal impulse of the heart to ex- 
ward organization cannot oe dispensed temal institutions, varying according 
with by a church, even though it be to the form of the existing tempond 
restricted by the executive power of state, but ever in close connection with 
the State to the sphere of an ecclesias- it. Between both one-sided tendencies 
tical school and cure of souls. But Elizabeth sought a balance, which 
after the Boman Universal Church had actually preserved both Church and 
become an exclusive political system. State for more than a century firom a 
far beyond these limits, ecclesiastical renewal of a violent struggle. 

VOL. n. Q 
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of the Catholics was not sharp enough; the EpiscopaUans 
demanded greater severity against hoth. All approved such 
excesses of the Government as were directed against the 
other party. 

In this department of political activity it first became 
manifest, that the Grown had by the Beformation gained a 
new independent position, and that its supremacy had altered 
the character of the prerogative, just as in Germany the posi- 
tion of the reigning potentates had become altered by the so- 
called jus refomumdi. In the province of the Church, the 
King rules as absolute monarch, with a bureaucracy ; in the 
province of the temporal power, on the other hand, only as a 
constitutional authority, with enacting ParUaments and inde- 
pendent communitates. Both systems were in daily contact 
with each other. But a power that ruled with unlimited sway 
in what had hitherto been the higher sphere of the Church, 
felt a natural desire not to be bound in the temporal sphere 
by the resolutions of the Lords and Commons. As every poli- 
tical power bears within itself a tendency to develop into abso- 
lutism, so the monarchy thus gained an inevitable tendency 
to transform the State into an administrative system after the 
pattern of the Church. 

With clearness and decision Elizabeth had taken up her 
position under these circumstances. Her government, with 
the assistance of her council, continually draws conclusions 
from the royal supremacy. The Act of Supremacy declares 
all ecclesiastical legislation and jurisdiction to be an emana- 
tion from the Crown; the ecclesiastical oath of allegiance 
uniformly embraces all ecclesiastical and temporal persons 
holding any public office, down even to the lower and indirect 
officials and servants of the state. The Act of Uniformity 
subordinates ritual and Church discipline to the regal power. 
Later legislation endeavours by supplementary measures to 
crush rising opposition at all points where it shows itself. (1*) 

(1*) Whether Elizabeth acted rightly which in the doctrineB of faith was 
in keeping down with such rigour, by arrayed on the side of the national 
her injunctions, the loyal opposition Church, — ^whelher a certain amount of 
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These measures continaed to be employed with greater 
rigour against the opposition on both sides; often severe 
towards individuals, yet without violating the formal law, 
which even in the proceedings against Mary Stuart, that 
were purely determined by political motives, was on Eliza- 
beth's side. With the same sagacity Elizabeth kept within 
the constitutional limits of her royal power. She knew 
that her military, judicial, police, and financial sovereignty 
could no longer be severed from the legally acquired and 
constitutional participation of the propertied classes; she 
never ignored the fact that her own title to the Grown was 
dependent upon secular law and upon the recognition of Par- 
liament. The divine mission of the monarchy, of which she 
was deeply convinced and fond of speaking, she considered 
as perfectly compatible with it. With the due recognition of 
the position and influence of FarUament, she united the newly 
acquired rights in such a fashion, that (1) in the legislation 



conciliation with regard to the moderate 
propoeals of the Lower HoQBe in 1584 
would not in some measure have calmed 
down the dispute, — on these points the 
opinions of ner own ministers were 
divided. The experiences made in 
Scotland were not, however, of a kind to 
recommend a mild ecclesiastical system 
of government as productive of peace 
and concord. In dissenting circles 
themselves the sturdy manly struggle 
against error was re^rded as in- 
separable from the serious conviction 
of the truth. Still less could the 
powerful opposition made by the Roman 
Catholic Okurch be ignored, which, by 
means of the Jesuit system, had brought 
about a great alliance of Catholic 
princes. The necessity for an external 
union of the English Church was accord- 
ingly in no way denied even from this 
side. What the opposition demanded 
was not tolerance, but the exclusive ac- 
knowledgment of their ideal of church 
establishment, and having attained this 
acknowledgment, it demanded uni- 
formitv just as much as the national 
Church. A remarkable expression of 
the highest views of the time is found 
in Hooker's work (*• Ecclesiastical 
Polity," 1594), which is quoted in 



Hallam. Even Cartwri^ht, in his 
violent opposition to the national 
Church, demands that the authorities 
shall punish atheists and papists if 
they refuse to participate in tne true 
preaching of God's word. Had Eliza- 
beth given free scope to the difisent of 
those times, there would beyond doubt 
have resulted only a divided and stiU 
more intolerant church system; a 
** church of the apostolic era," with stiU 
more rigorous principles touching dis- 
cipline and ritual. Later results have 
only too completely confirmed this. 
Elizabeth was not wrong in replying to 
the Emperor Ferdinand ^ that she could 
not grant ecclesiastical toleration to 
those who disagreed with her religion, 
being against the laws of her Parlia- 
ment, and highly dangerous to the 
state of her kingdom, as it would sow 
various opinions in the nation, and 
would cherish parties and factions that 
might disturb the present tranquillity 
of the commonwealth." A generation 
was at least yot required, after the 
events under Mary, to give the State 
Church the requisite stability in the 
institutions of England and the customs 
of the people. 
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affecting internal ecclesiastical affairs, she claimed the exclu- 
sive initiative for herself and her clergy ; (2) she caused the 
enlarged administrative powers, which the ecclesiastical con- 
flict had called forth, to be sanctioned by acts of Parliament ; 
and (8) in circumstances of war or national disorder she 
granted extraordinary powers by ordinances, and also granted 
her officers dispensation from the existing laws. But she 
made a very moderate use of these powers in cases, for 
which even the Parliaments of the eighteenth century would 
not have refused an indemnity bill. She justified reservation 
to herself of the initiative in the legislation touching internal 
Church matters, by saying that changes in matters of faith 
ought not to be broughtj about by resolutions of the majority, 
and that Parliament had no traditional rights to claim in this 
province. 

But it lay in the nature of this political government, that 
such a position did not satisfy many views and interests 
among the immediate surroundings of the Grown. In the 
Privy Council, even under Elizabeth, a notion had already 
gained ground that, in addition to the ordinary prerogative of 
the Queen, there existed also a " supreme sovereignty," which 
was also called the absolute power, and from which was 
primarily derived the legality of extraordinary measures in 
extraordinary difficulties. The professional bureaucracy was 
only too ready to look upon every impediment to a govern- 
ment measure as a "difficulty," which could be redressed 
by the "supreme sovereignty." Proceeding to still greater 
lengths such conceptions took root among the clerical officials 
of the State Church of the time. The new position of the 
bishops as delegates of the royal power had lost its indepen- 
dence as an estate. Their highest court, the Court of High 
Commission, had become purely a body of functionaries, with- 
out either the concurrent enacting powers or the control of 
an estate, with an ordinary criminal and disciplinary juris- 
diction, which is acted and re-acted upon by the machinery 
of the Star Chamber. The system of these bureaucratic 
bodies extended still further into great provincial councils. 
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All these courts had adopted the administrative forms and 
maxims of their ecclesiastical model, that is, of the pure 
bureaucratic system. It was natural that within this adminis- 
tration new legal conceptions should be formed. Whilst in 
Germany the modem bureaucracy was the outcome of new 
legal doctrines, so here new legal conceptions emanated from 
the already existing oflScial bodies. They coincided with the 
old jealousy between Parliament and clergy and with the 
justifiable aversion of the clergy to be subordinated to Parlia- 
ment, with its varying party-majorities. Through the daily 
contact of the spiritual and temporal administration, the 
conceptions of the authority of a spiritual ruler were involun- 
tarily transferred to his attitude towards Parliament and the 
laity. Whilst the era of the Middle Ages had formed its 
constitutions not by reflection, but according to the sense of 
right and interests and by tradition, here for the first time, 
theoretical systems of the royal right arise, which are formed 
pre-eminently from theological views and theological polemics. 
The assemblies of the clergy in both Houses of Convocation, 
became from this time forth the centre of poUtical doctrines 
of absolutism. After a few decades the clerical conceptions 
were consoHdated in the canones of the Convocation of 1606, 
which, however, were not yet published. These theses go 
back to the origin of human government, which they look for 
in the patriarchal rule over the family as it appears in the 
Old Testament. "In those golden days," it was said "the 
functions of the king and priest were the true prerogatives of 
the right of birth ; until the wickedness of men brought in 
usurpation and so troubled the clear stream from its sources 
with foul admixtures, that we must now seek in prescription 
the right we can no longer ascribe to birth." Deriving thence 
the doctrine of unconditional obedience to the King's ordi- 
nances, it proceeds, "The King's power is therefore from 
God, that of Parliament from men, gained perhaps by re- 
belUon ; but what right can arise from rebelUon ? Or even 
if it had arisen from voluntary concession, could the King 
dispose of a gift of God and break the disposition of Provi- 
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dence ? Gould his grants, though not void in themselves, be 
valid as against his posterity — heirs like himself of the great 
gifts of Creation? "(2) 

The fate of the monarchy and the national constitution 
depended upon the attitude which the dynasty, that came in 
with the seventeenth century, adopted with reference to these 



(2) The new High Ohuioh political 
theories are directly the reyerse of 
the puritan opposition. Henry and 
Elizabeth haa retained the episcopal 
dimiity, not as a sacred ordo^ but as the 
ordinary organ of Church government 
approved by experience. But when 
the puritan school violently attacked 
the bishops' authority, the prelates 
replied by appealing to their ''divine 
appointment" They then followed 
puritanlsm into its own territory, by 
opposing one j'tiA divinum to the other, 
aud thus at the same time regained 
a certain independence &om the civil 
powers. The episcopal office refused 
to be permanently a mere organ of the 
civil magistrates. The more the State 
Church felt itself consolidated the 
more did its self-respect grow as it 
remembered the former position of the 
Church. But the goal was only to be 
attained by a solidarity subsisting 
between the divine appointment and 
the Crown, which latter appointed the 
bishops. After the accession of the 
Stuart dynasty to the throne it was 
perceived that the independence of the 
Church was less threatened by the 
Crown than by the Parliaments. The 
clerical absolutist theory had at all 
times its roots in the wonted profession 
of the clergy as instructors. The habit 
of instructing the laity in spiritual 
things engenders the desire to impart 
instruction also in temporal things, in 
which the layman understands what is 
law and right quite as well and even 
better than the cleric. The demand 
that the executive should be a 
" Christian authority," is well founded 
as being a claim that the State is to 
obey the commandments of Christian 
morality, which are one and the same 
for both Churches, and which should 
be the mainspring of action in tiie 
monarch on the throne as in the 
servants of the State, as membera of 



their Church. But it does not mecm 
that in an etemaUy recurring confusion, 
the clerical body of either persuasion, 
with its interests of. power, property, 
and party, should sway and guide the 
central government. In this connec- 
tion those ecclesiastical recommenda- 
tions are instructive, with which since 
the rise of Parliaments amid severe 
party - struggles and revolutionary 
changes, the great parliamentary ses- 
sions were introduced (such as Stubbs 
reminds us of in the period of the 
Middle Ages, and Froude in the Tudor 
era), and which certainly contain the 
strongest exhortations tio the clergy, 
not to forsake in their political speeches 
the domain of universal Christian 
morality, in order to take immediate 
part in the constitutional questions of 
the ^y. If it was made a reproach to 
the ecclesiastical opposition, that it had 
a political background, this was true 
in still greater measure of the clergy 
of the State Church, in whom solid 
zeal for the holy Church now became 
a holy zeal for the secular power of the 
head of the Church. Shnilarly in the 
bureaucracy of the German princi- 
palities, we find underlying the ex- 
aggerated zeal for the power of the royal 
lord, a quiet zeal for the enhanced 
importance of their own rank. The 
purely absolutist ideas of the royal 
power appeared manifest in the pam- 
phlets of the times immediately after 
James the First*8 accession to the 
throne (c/. Cowell's Interpreter, 1607, 
under the head of King), The great 
indignation, which arose in conse- 
quence in Parliament, was calmed by 
an ordinance of James I., which pro- 
hibited this pamphlet. As to the pro- 
gress of these absolutist theories of the 
clergy after another generation, ef, the 
oanones of 1640, and the treatise of 
Filmer (infra 238, note). 



Digitized by 



Google 



The Discord tmtkin the Political System. 231 

new theories. As the English Beformation had passed from 
external institutions into the hearts of men, the intellectual 
conflict of Puritanism with the High Church system, and the 
struggle of the High Church system with Puritanism were 
destined to return to do battle in the temporal State. The 
Stuarts, by taking part with one extreme, themselves drove 
the other side to resistance^ until the King's rule was over- 
thrown. The Beformation began in England in the sixteenth 
century with an external alteration of the ecclesiastical con- 
stitution; it concluded in the seventeenth century with an 
alteration in the political constitution^ The controversy 
touching the fundamental doctrines of Christianity (such as 
transubstantiation) had never in England been very bitter. 
The strife was more heated as to the liturgy and ceremonial. 
In a fiery form and with a tendency towards violence, it 
maintained itself in questions touching constitution and power, 
where the self-government of the Church and the parish 
clashes with the supremacy and the Court of High Commission, 
and where the general priesthood opposes the bishops. The 
English people also have not been exempt from a doctrinal 
civil war; but the State Church is finally indebted to the 
passionate violence of the sects for the completion of her 
internal life, which, in the German Beformation, existed from 
the outset. 



Digitized by 



Google 



232 Constitutional History of England. 



CHAPTER XXXVIII. 
W^ ODonflitt of tfie ^ute BtbCno iWonatcl^s ^^^ ^^ (Estates. 

In this critical state of affairs the house of Stuart ascended 
the throne, at a time when, upon the Continent, parlia- 
mentary constitutions were everywhere coming to an end. 
That the same result was averted in England is attributable 
not to the personal character of the Stuarts, and not to the 
absence of a standing army, but to the legal equality and 
cohesion of the estates, to self-government, and to the whole 
substructure of the EngUsh constitution. In France, the 
monarchic power had by its personal influence first to create 
a "state" and a "nation." In Germany, it was the task of 
the absolute potentates to blend the several class privileges 
together into a bare unity. In both countries, the history 
and the greatness of the monarchy was identical with the 
struggle against the landed nobiUty which in England had 
been already decided in the Norman period. In the lower 
stage of her development in the eleventh and twelfth centuries, 
England had passed through the necessary transition period 
of the absolute State. The strengthening of the royal power 
under the Tudors was brought about solely by the confusion 
of the fifteenth century, and was destined only to carry out 
the national task of the Beformation. After the discharge of 
this mission, the English monarchy was and remained still 
a power in itself. It still remained the necessary presup- 
position of the constitution, the hereditary bearer of the 
supreme magisterial power, the source of all the privileges of 



Digitized by 



Google 



The Jure Divino Monarchy and the Estates. 233 

the higher claBses; with great duties as the patron of the 
rising peasantry and the towns, and with still greater duties 
for raising the labouring classes and the intellectual life, and 
in the foreign department entrusted with the great duty of 
intervention for the imperilled Protestant cause in Europe. 

But the royal family of the Stuarts had no innate feeling 
for any of these several duties. Till their time, the history 
of England had shown the monarchic power almost from 
generation to generation alternately ascending and descend- 
ing ; now the descending tendency is seen throughout a 
whole dynasty, during a period of three generations. Scarcely 
any family of rulers ever sat on the throne that showed itself 
so entirely devoid of aU sense of royal duty. Their views and 
mode of action had practically nothing in common with the 
character of the English monarchy and the English people, 
but belong to the domestic policy of the family of the Guises 
and the religious controversies of Scotland. The Stuarts cared 
no longer for the glory and the greatness of their country, for 
the victory of the established faith of the nation, for the 
protection of the traditional common law, nor for the relief 
and advancement of the weaker classes — ^but only for the 
satisfaction of their dynastic will. All aims of this royal 
race both externally and internally are mistaken. The repre- 
sentation of Protestantism in the great struggle of the century 
was their external task ; but the Stuarts first neglected, and 
finally disowned it. The reconciliation of the claims of the 
clerical profession with the opposing spirit of self-government, 
the strengthening of the national Church, while yet main- 
taining tolerance towards other creeds, was the internal task 
which the Stuarts persistently perverted. England had, as 
a fact, become the antipodes of the whole Boman system. Its 
European position unequivocally pointed to an energetic de- 
velopment of its maritime power and to a vigorous champion- 
ship of the cause of the Beformation. Instead of this, James 
I. became entangled in the net of intrigues of the Continental 
courts, which was of only secondary importance for England, 
a net which ought to have been torn asunder by an honest 
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championship of the Beformation. The pedantic perverseness 
of James I. and the aimlessness of Charles I., could not fail 
to injure and embitter their relation to their Parliaments. In 
spite of aU the difference in their characters, a negative trait 
pervades the reigns of all the Stuart kings ; it is the want 
of appreciation of, and respect for, the law of the land. 
No one of them ever felt himself as representing " England," 
as identified with the honour, the rights, and the interests of 
the country. Even their religious convictions were not mani- 
fested in a sincere attachment to their national Church, in 
faithful observance of the oaths they had taken, nor in the 
exercise of any Christian duty of pardon and grace ; but only 
as controversial weapons for establishing their dynastic pre- 
tensions. The Church in their eyes is only a source of regal 
influence. Their pretended attachment to the nobility of the 
country merely displays itself in a money traffic for peerages 
and titles. All noble and systematic provision for the relief 
of the poor, for education and the advancement of the welfare 
of the lower classes, all generous encouragement of talent and 
the sciences ceases with the Stuarts. And if we add to this 
their want of talent as military leaders, their incapacity to 
enter upon any great and permanent political combination, 
it will be easy to understand how it was possible, in less than 
a century to destroy the belief of the nation in the kingly office.* 

* The dynastic character of the great measore brought about by female 
reign of the Stuarts ia unmistakably influence resulting from their constant 
traceable to their origin. "In the alliance with Catholic houses. But 
princes of the house of Stuart we see the real reason, which caused historians 
little of the sober Gothic honesty of and politicians of every shade of 
the lowland Scot, much of the vanity, opinion to side against the Stuarts, 
unsteadiness and insincerity natural to is the sjrstematic perversion of the 
the Italian and Ghdlic stock from monarchical principle in their hands, 
which they came" (Vaughan, iii 13). It is a point often overlooked, that 
In their later domestic policy, which many of their measures were more in 
wavered between Spanish and French harmony with the letter of the law 
alliances, it is perhaps most of all than is assumed according to the stand- 
their genealogical vanity which makes point of the present constitution — ^not 
them swerve from the natural alliance unheard of pretentions, but an advance 
with the Protestant houses. Their upon the road which the Tudors bad 
attitude with regard to theological trodden. But whilst the Tudors acted 
questions, was in the first generation in a dictatorial manner in the full con- 
determined by the embittered character sciousness of their royal duties, the 
of the Scotch Beformation. Their later Stuarts insist on enforcing their per- 
leaning towards Oatholicism was in sonal will out of mere idle egotism. 
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The first stage in the beginning of the straggle is certainly 
more like one of those comic scenes, such as in the dramatic 
masterpieces of Shakespeare precede a tragic issue. In James 
I. a learned pedant had ascended the throne, unkingly in 
bearing, manners, and speech, one who seemed to regard the 
proceedings in the Church and in Parliament as mere rhe- 
torical exercises, in which absolute supreme sovereignty should 
be taught to unbelievers by ratiocination; — and withal timidly 
retiring before the first signs of serious resistance, and sacri- 
ficing his ministers to the vengeance of Parliament. His 
whole reign is a weak succession of protests, which did not 
prevent Parhament from re-establishing the right of impeach- 
ing the officers of the Grown, declaring monopolies illegal, and 
enforcing in the Lower House their own decision respecting 
elections.** 

But what James the First's " kingcraft " failed to accomplish, ,ij^ 
led to a decisive struggle under Charles I. The encroachments 
of the jure divino monarchy, are all directed simultaneously to 
the one practical and decisive point, the abolition of the parlia- 
mentary grants of subsidies. These periodical money grants 
presupposed a constant understanding between the Crown and 
Parliament touching acts of legislation and foreign poUcy, 
with which an absolute monarchy was quite incompatible. 
The opposition of his first two Parliaments, and their refusal 
to grant subsidies, was met by Charles I. by prompt dis- 
solution, and by the issue of ordinances to intimidate the 
opposition. The Star Chamber is made use of for compulsory 

** James L was possessed of the The learning which is displayed in his 

genealogical crochet which induced writings, as in the " Basilicon Doron " 

the son of Mary Stnart and Damley (intended for his son), in his works 

to helieve that he united in his person upon sorcery, the exorcism of devils, 

the hereditary monarchy of the Anglo- etc., an unmistakable penetration, 

Saxon dynasty, the Norman kings, the almost cunning, and at the same time 

Plantagenets, and the Tudors. Much a want of sound judgment as to the 

as his aversion to Puritanism and the affairs which surrounded him, form a 

insipid theological controversies of the marvellously confused character in 

period, which resulted from the Scotch this curious man, whom his admirers 

religious conflicts, may tell in his called ^The British Solomon," and 

favour, yet the decidedly unkingly whom the Duo de Sully designated 

bearing of this monarch ultimately **' the wisest fool in Europe." 
tended to shake the royal authority. 
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loans, which were moreover extorted by compulsory billeting 
of soldiers, the forcible pressing of sailors, and arbitrary 
arrests. The increasing opposition has, however, soon reached 
the stage at which intimidation is no longer effectual. The 
King is compelled by pecuniary necessity to summon a third 
Parliament, and in this is constrained by the united opposition 
of both Houses to acknowledge the " Petition of Right," and 
to approve the declaratory statute (8 Charles I. c. 1), which 
pronounces all forced loans, arbitrary arrests, and proceedings 
by martial law as unlawful both in the past and for the 
future.*** Up to this point the conflict has retained the cha- 
racter of former periods ; administrative abuses and national 
grievances still continue in the grooves of the old struggles 
between the monarchy and Parliament. y^ 

But the King, with the intention of not keeping his word, 
after obtaining his subsidy, dissolved ParUament, firmly 
resolved never again to convene a Parliament. "Ashamed 
that his cousins of France and Spain should have accom- 
plished a work which he had scarcely begun," he commenced, 
from March, 1629, a system of personal government, quite 
new to England, a system which deliberately attacks the 
foundations of the parliamentary constitution, and introduces 
new departures into the ecclesiastical and temporal adminis- 
tration, with the fixed purpose of systematically destroying 
them. The three weapons ready to hand were, the royal 
ecclesiastical government, the Privy Council, and the appoint- 
ment of law officers. 

1. The royal ecclesiastical government had placed the. ap- 
pointment of the supreme ecclesiastial tribunal and of the 
bishops in the hands of the King for the maintenance of the 
national Church in the form recognized by Act of Parlia- 

*** The four points of the Petition law of the land ; (3) that soldiers or 

of Bight are : (1) That no freeman sailors shall not be quartered upon 

shaU be compelled to pay any gift, private houses ; (4) that oertain regula- 

loan, benevolence or tax, without the tions touching the punishment of 

consent of the representatives of the soldiers and sailors according to 

nation as declared by acts of Parlia- martial law shall be repealed, and Buett 

ment ; (2) that no freeman shall be shall not be issued for the future, 
imprisoned or arrested contrary to the 
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ment. Under James I. the time had arrived when the Church 
stood no longer in need of that over-rigorous uniformity 
which, under Elizabeth, had appeared essential to its stability. 
James I. did not attempt to disguise his idea that the insti- 
tution of bishops and the episcopal power were pre-eminently 
designed to accustom subjects to the obedience they owed 
to their sovereign and to keep them steadfast in it. Charles 
I., although a Protestant in his personal belief, imagined that 
he could achieve the development of his spiritual supremacy 
into temporal absolutism most readily by a return to the 
standard doctrines and forms of the Boman Catholic hierarchy. 
This was the object of the Catholicizing reforms of Archbishop 
Laud, the return to the doctrine of transubstantiation in an 
ambiguous phraseology, auricular confession, preference of 
unmarried to married priests, revival of picture-worship, of 
the cruci&c, of gorgeous vestments, of the sacramental altar, 
and of genuSexions, combined vdth intolerable vexation and 
persecution of the puritan sects. By the systematic ap- 
pointment of men of this tendency to the high places in the 
Church, the royalist hierarchy and the ecclesiastical spirit of 
caste was carried to the pitch which is aptly expressed by the 
canones of the Convocation of 1640. (1) 

(1) The peryeision of eccleaiastical the other hand, the ecclesiastical power 

government to political purposes is ex- no longer serves the Reformation, but 

pressed in James's motto : ** No bishop, the extension of royal powers against 

no King.*' From the year 1595 the the Parliament. The Church, which 

dissenting body had become known under Archbishop Laud had become 

under the party name of Sabbatarians, Arminian, became the instrument for 

and under James I. the sects had extending at once the power of the 

attained considerable proportions. Still, King and of the clergy. The increaa- 

however, a consciousness of a funda- ing rigour of the Court of High Com- 

mental schism in the political system mission, the persistent persecution of 

as a whole did not exist. The collision, the Puritans, engenderea that amount 

of the two systems took place in more of bitterness which in the course of 

special departments, particularly in the civil war bursts forth in this direc- 

tne increasing complaint) of the eccle- tion. It would seem a special in- 

siastical party as to the frequent in- tervention of Providence that in every 

terference of the temporal courts with constitutional conflict it is the most 

ecclesiastical jurisdiction by means of extreme party that is destined to 

prohibitions. In 1616 the conflict arose undertake the formation of a counter 

Detween the Equity Courts of the party. In that most disastrous moment 

Chancellor and the courts of common when Charles I. on the 5th of May, 

law. In this period the conflict became 1640, dissolved the moderate **^ Short 

a class struggle between the clergy Parliament," the ecclesiastics remained 

and the lawyers. Under Charles L, on assembled to enact those canones which 
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2. Tlie Privy Council was destined to sit in banco, and 
with the assistance of the common law judges to conduct the 
highest business of Oovenmient according to the laws of the 
land, and to supplement these laws in all discretionary points, 
where the exercise of the sovereign rights was not determined 
by law, so as to do justice to the extraordinary needs of the 
State and of society. For the Stuarts these discretionary 
powers were the fulcrum by which the constitution was to 
be lifted off its hinges. With this idea the ministers from 
Buckingham to Strafford proceed in an increasing scale until 
the utterly unprincipled tyranny, and insolent trampling down 
of the laws of the land, which characterizes the renegade 
policy of Strafford is reached. As the domestic policy of the 
dynasty met with a conceivable impediment in the corporate 
nature, in the deUberate procedure of the council, and in its 
legal advisers, James I. had begun to thrust the troublesome 
apparatus on one side by discharging State business in the 
King's '' cabinet," that is, in small confidential sittings, in 
which the counsels of the courtiers (his immediate com- 
panions) at once became of more paramount influence than 
those of the responsible ministers. It is the body thus con- 
stituted that now, under the name of a royal council, exercises 
the discretionary powers of the " Star Chamber," powers 
which had been created for quite different, for legitimate and 
honourable ends. From this starting-point proceed the police 
measures, which were necessary for the new system of rule, 
and which as the opposition increased, became a complete 
system of banishments, house searchings, seizures, and refusal 
of the habeas corpus. From this centre that method of govem- 

declare ^ every asaertion of an indepen- or a form of goTemment. The paiw' 

dent oo-actiye power besides the royal familias rules according to no other 

power to be high treason." The real laws than his own. Kings succeed by 

standard of the High Church theories, right of their parents to the exercise of 

however, was rust at this time the the highest jurisdiction. They are 

pamphlet of Fibner, ** Patriarcha," above all law. They have a divine 

which was regarded as the keystone of right to absolute power, and are not 

the system. All government, he urges, responsible to any human authority, 

is absolute monarchy. No man is bom It was, however, considered advisable 

free, and in consequence no one can not to issue this pamphlet in print 

have had the liberty to choose a mler untU after the Bestoration. 
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ment was developed, which, to use Clarendon's expression, 
" commands by ordinances what was not commanded by law ; 
forbids what was not forbidden by law, and then again 
punishes disobedience to the ordinances by heavy fines and 
imprisonment.'' (2) 

8. The selection of law officers ly royal appointment from 
among the leaders of the legal profession was intended to 
render the administration of the permanent part of the legal 
system independent of the temporary political system. This 
royal right had hitherto been exercised in such a dignified 
and impartial manner, that aU the dynastic changes of the 
fifteenth century, and all the religious changes of the six- 
teenth century passed by without any change in the nature 
of the judicial body. Under James I., political motives, for 
the first time, dictate the dismissal of a Lord Chief Justice 
(Sir Edward Coke), and a shameless system of the sale of 
judicial offices appears, which shakes the honourable character 
the bench had gained under the Tudors. Under Charles I. 
this appointment to the judicial offices becomes a political 
system. As early as the year 1626, Chief Justice Crewe was 
dismissed for refusal to acknowledge the legality of enforced 
loans; in 1630 the Chief Baron, Walter, was suspended because 
he disputed the legality of a proceeding taken against members 
of Parliament on account of acts and speeches in the House ; 
in 1684, Sir Robert Heath was similarly treated for his op- 
position to the ship-money and to Archbishop Laud. His 
place was taken by Chief Justice Finch, a man on whom the 

(2) The transfonnation of the Vrvrj sagacity reviveBeyen the old-fafihioned 

GounoU IB the outcome of a gystematic fines for failure to take up the honour 

combination of the right of issuing of knighthood, and the old forest laws 

ordinances with administrative coercion, themselyes in order to open up new 

In &ct a new legislation has been sources of revenue. In contravention of 

created which does not concur with but the statute of James I. monopolies were 

destructively opposes the legislation of made a new source of income, as was 

the country and the parliamentary con- also the incorporation of the wealthiest 

stitution. The state of affairs which trades into guilds. The ordinances 

existed in the Norman period returns, even invaded purely private rights, by 

in which the royal power of inflicting pulling down houses and shutting up 

police fines by amerciaments actually shops for the purpose of embeUish- 

leads to a legislative power. The ordi- ing the surroundings of St. Paul's 

nance which decrees the ship-money Cathedral, 
proceeds from the council. Financial 
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court could depend. The small number of judicial offices 
which were of consequence were filled with "men of con- 
fidence " in such a way, that the time soon came in which no 
constitutional principle and no law could be upheld when 
subjected to the interpretation of the judges holding office. 
In the counties, the appointment of the sheriffs and the 
formation of the commissions of justices of the peace was 
conducted on an analogous system. (8) 

With this apparatus of coercive measures, Charles I. now 
set himself to abolish the three fundamental rights of Parlia* 
ment, which stood in his way. 

The chief point was the abolition of the financial rights of 
Parliament. James I. had attempted to apply his theory 
of supreme sovereignty to the imposition of new taxes, but 
had afterwards given way. This attack was now again 
seriously renewed with that ship-money, which has become 
world-renowned. Former kings, relying on their miKtary 
sovereignty, had, occasionally in time of war, raised contribu- 



(3) The perveraion of the poeition 
of the courts of juBtice begina as a 
dynastic feature contemporaneously 
with the accession of the Stuarts. 
James I. dechired to his judges that 
he would himself decide legal questions, 
as he had been told that law depended 
upon reason, and he was as weU 
furnished with reason as his judges. 
He often iusisted upon a personal con- 
ference with the judges before they 
passed judgment--** auricular taking 
of opinions,'* as Lord Coke described it. 
Among his advisers there were even at 
that time supporters of the supreme 
sovereignty, who advised him to mukke 
an example of a judge for bis audacity, 
by which the whole body would be 
kept in wholesome dread. One of 
these was the same Lord Bacon, who 
afterwards urged the deposition of Chief 
Justice Coke " as a kind of discipline, 
because he had opposed the interests 
of the King, which example would keep 
the others more in dread." Ellesmere 
was directed to postpone an action 
against an accused individual, '* because 
he has shown himself in the House of 
Parliament very sealous in our service" 



(Fobs, vi. 2). Under James the prin- 
ciples were, however, always worse 
than their application, for which both 
courage and consistency were lacking. 
The shameless sale of judicial appoint- 
ments, as those of the Attomey-Genenl 
and the seijeants, for which sums of 
£10.000, £4000, and the like, were 
offered and accepted, was most per- 
nicious (Foss, vi. 8). Under Charles L 
the ** strong rule" begins in this 
department. Not the laws of the land, 
but the personal will of the King was 
to be the rule of the courts. Thus 
came about the inconsiderate diRmitgwl 
and suspension of the opposing Judges, 
the appointment of ** men of con- 
fidence " to the small number of impor- 
tant offices; for instance, Sir John 
Finch, on account of his apraoyed 
behaviour as speaker of the Lower 
House, was appointed to the office of 
Lord Chief Justice. On the occasion 
of the granting of the Petition of Bight, 
the justices who were privately con- 
sultea were of opinion that the bill 
might be allowea to pass, and the 
Government continue the same pxae- 
tices as heretofore 1 
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tions in money for the defence of the coasts of coast-counties. 
These were now made use of, in a time of peace, for the 
imposition of a money contribution upon all coast and inland 
counties, which was to be levied by the Eang in council, 
distributed among the counties and cities, and employed for 
the general purposes of State. It was required to raise a 
round sum of £200,000 in taxes, which amounted to quite as 
much as the subsidies that were ordinarily granted. The 
way was paved Ky the unanimous opinion of the twelve judges 
being previously obtained, and afterwards, when the case had, 
by Hampden's refusal, been brought to a judicial decision, a 
majority of the judges again declared for the legality of the 
tax, even in jvdicando. This was the centre of the attacks 
upon the constitution of Parliament and the turning-point 
of the constitutional conflict, because it proved to the meanest 
understanding the latest tendency of the Government, and the 
systematic corruption of the courts. Even that high royalist. 
Lord Clarendon, expresses himself upon this point as follows : 
" But when they saw in a court of law (that law that gave i 
them a title to and possession of all that they had) reason of | 
State urged as elements of law, judges as sharp-sighted as 
secretaries of State, and in the mysteries of State ; judgment 
of law grounded upon matter of fact, of which there was 
neither inquiry nor proof ; and no reason given for the { 
payment of the thirty shillings in question, but what included 
the estates of the standers-by ; they had no reason to hope 
that doctrine, or the promoters of it, would be contained 
within any bounds. And here the damage and mischief 
cannot be expressed that the Grown and State sustained by 
the deserved reproach and infamy that attended the judges ; 
there being no possibility to preserve the dignity, reverence, 
and estimation of the laws themselves, but by the integrity 
and innocency of the judges." After this judgment the 
moneys that were still needed were raised by supplementary 
ordinances, (a) 

(a) The principal service which was stitntional struggle was the recognition 
demanded rrom the jndges in the con- of the legality of ship-money. The 



VOL. n. 



Digitized by 



Google 



242 



Constitutional History of England. 



The legislative power of Parliament had its yulnerablfi point 
in the loosely defined province of the ordinances (p. 186),. 
which form< binding adminiistratiye rules, not indeed in con- 
tradiction to parliamentary statutes, yet co-ordinate with them. 
Bnt so soon as Parliament was no longer convened, and an 
administrative executive was formed by the Star Chamber, 
every barrier was broken down. The police and financial 
measures of the Government were now carried still further by 
a progressive chain of ordinances,, which fix the prices of 
provisions, regulate the incorporation of merchants and 
traders on payment of large sums of money, and open up 
other sources of revenue; they are supplemented in this 
matter by the police system of arrests and banishments. 
The unreascmably severe fines inflicted by the Star Chamber 



twelve Indcofl were first of all' assembled 
under Sir John Finch, and (according 
to their own statements) were, under 
threats and promises, induced to deliver 
the opinion ^* that when the good and 
safety of the kingdom in general is 
concerned, and the whole kingdom in 
danger, his Majesty might, by writ 
under the great seal, conmiand all his 
subjects, at their charge, to provide 
and furnish such number of ships, with 
men, munition, and victuals, and for 
such time as he should think fit, for 
the defence and safety of the kingdom ; 
and that by law he might compel the 
doing thereof, in case of refusal and 
refractoriness ; and that he was the sole 
judge both of the danger, and when 
and how the same was to be prevented 
and avoided.*' Only two judges dis- 
sented, but they were at last mduced 
to sign the judgment. These judges 
were informed by Lord Wentworth 
** that it was the greatest service that 
the legal profession had rendered the 
Crown during this period.** By a royal 
order, under the great seal, the sheriffs 
were instructed to burden every county 
with the duty of providing a ship. 
The county of Bucks, for example, in 
which Hampden resided, has to famish 
a ship of war of 450 tons, with 180 
men, cannons, powder, double rigging, 
provisions, and all necessaries. This 
ship is to be brought to Portsmouth by 



a certain day, and from that time on 
for twenty-six weeks to be kept in 
provisions, pay, and all neoeesaries, at 
the expense of the county. But as no 
such equipment of a ship was really in- 
tended, the sheriff was further ordered, 
with the assistance of the mayors^ to 
assess the requisite moneys upon the 
several freeholders and burgesses, and 
to hand in the assessment lists. In 
cases where payment is refused execu- 
tion was ordered and carried out with 
the greatest rigour. The mass of the 
population submitted to the yiolent 
measures of the Star Chamber. Only 
John Hampden, by refusing to pay 
the tax, brings the question to an issue 
before the courts of common law, 
this time before the full bench of 
Exchequer Chamber. In giving their 
decision in this judicial case the judges 
felt some scruples ; for fally three 
months they considered and argued the 
matter. Finally, seven judges gave 
their decision in favour of the Crown, 
while Croke and Hutton decided the 
principle in Hampden's favour, and 
the remaining three judges sided with 
the latter for formal reasons. The moral 
effect of this event was decisive aa to 
the course of the civil war. The history 
of the s))ip^rooney is told in detail in 
Bushworth, ii. 835, 344, 352, 864. 453, 
480-605, 727. 976, 985. 991, 1395, and 
App., 15^225, etc. ; cf. Hallam, ii. c. 8. 
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became also an inuuediate source of revenue. The system of 
ordinances directed against refusals to pay illegal taxes, 
against unfayourable verdicts of juries^ and against unfavour- 
ably regarded members of Parliament, combined with the 
Star Chamber, silences for a time all opposition, (b) 

The right of controlling the executive, and the right of im- 
peaching ministers, was at length simply got rid of by not 
summoning a Parliament. To the other errors of Charles I. 
was added an entire failure to appreciate the elements of 
resistance. At court least of all was the decisive weight which 
the Commons now threw into the balance of. political power 
understood. The history of England could tiU that time show 
no instance of any great movement which had emanated from 
the Lower House. Both corporately and individually the 
commons only appeared to the royal Government as elements 
of a second order, whose perversity could be silenced by 
simple means. As a blow for the intimidation of the oppo- 
sition, at the close of the third Parliament, a judicial action 
was commenced against Sir John Elliot and two other 
members of Parliament on account of their speeches in Par- 
liament, after the judges had been previously summoned 
together by a royal cabinet missive to give their opinion upon 
the questions of the Attorney-General relating to the case. 
In consequence of this opinion, information was laid in the 
King's Bench, which ended with a condemnation by the same 
court to a heavy fine and imprisonment. Elliot died in 
prison, (c) 

(h) The illegal ord^ianeeB were en- temporaries at the incredible snm of 
forced by the penal decreee of the Stat^ £6,000,000 (Ruahworth, ii. 219). Fifty 
Chamber, by arrests and police con- thousand emigrants left their native 
~~Btraiiit. Besides fines and imprison- land in consequence of this oppression, 
ment the Star Chamber now decreed The King and Archbishop Laud only 
the pillory, corporal punishment, and found in this a matter for regret because 
cutting off the ears. Only sentences of ecclesiastical discipline could not pur- 
death and confiscations were reserved . sue the emig^uts. An ordinance pro- 
to the ordinary courts of justice. The hibited further emigration, 
penal jurisdiction of the Star Chamber (e) Next in importance to the judg- 
is, however, also an immediate source ments in Hampden's case it was the 
of revenue through pecuniary fines of previously delivered judgment of the 



£20,000, £10,000, and £5000, which are King's Bench upon Sir John Elliot, 
now ordinary phenomena. The total Deuzil Uollis, and Benjamin Valentine, 
amount of them was computed by con- on account of their speeches in the 
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The principal author and adviser of this new " vigorous " 
government was, next to Archbishop Laud, pre-eminently 
Wentworth, Earl of StraflFord, who with the fiery zeal of the 
political renegade, and with his motto, "thorough," applied 
to England those principles that had been satisfactorily tried 
in Ireland. By appointing the sheriffs and justices of the 
peace according to a party system, by corrupting and intimi- 
dating the municipal governments by the administrative 
penal jurisdiction of the Star Chamber, and in urgent cases 
by the employment of courts-martial, it was hoped to be able 
to overcome all opposition in the counties. This certainly 
involved an utter misconception of the substructure of the 
English constitution, of that union of the military, judicial, 
police, and financial administration with the county and 
municipal government. With the legal formation of the 
national militia, and with the ofQce of magistrate and jury 
as necessary organs of the courts and the police, a system 
which presupposed an army of paid military and civil oflScers 
entirely dependent upon the Government was impracticable. 
The increasing opposition of the ofQcers of local government, 
rendered independent by property, and the want of immediate 
executive officers, was sure in a very brief period to disarm 
both coercive administration and enforced taxation. Con- 
fronted with the barely organized elements of a standing 
army, the decayed national militia was yet too powerful to 
be met on equal terms. Sheriffs and magistrates might be 
deposed and appointed ; but they had still to be taken from 
the district of the county itself, in which an illegal method 
of government was felt in quite another way than it would 
be in a professionally disciplined bureaucracy. It was owing 
to this cause, that the storm against the parliamentary 
constitution, which began in the centre, slowly abated in the 
counties, in which the reliable instruments of despotism were 

Lower House, which prored the oorrnp- Ck)ntemporar7 writers aU unite In re- 

tion of the courts in ordinary and marking that from the moment these 

everyday legal questions, and with it jud^ents were delivered public feel- 

the cessation of Government according ing in the oountiy inclined to decided 

to law (May, ** Pari. Practice,*' i c. 4). resistance. 
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wanting. It was once more the communal system which 
saved English liberty from being overwhelmed by the despotic 
administrative system. A quiet but unconquerable opposition 
lay in the cohesion of the propertied classes, in the strong 
structure of the English county, and in its now firm union 
with the municipal and parochial bodies. The resources of 
the system became exhausted, the necessities of war and the 
Scotch insurrection forced the King after eleven years once 
more to call a Parliament ; first of all the so-called " Short 
Parliament," which after a few weeks was frivolously dis- 
missed, but only to make way shortly afterwards for the 
*' Long Parliament " that met on the 3rd of November, 1640, 
The measures of the Parliament are directed successively 
against the specific abuses of the supreme powers, and ac- 
cordingly assume a retrograde action against the three abused 
organs of the royal power : — 

1. Against the corruption of the tribimals: by declaring 
ship-money illegal, and by cancelling the judgment against 
Hampden; the judges who had taken part in these doings 
were put on their trial, t 

2. Against the Privy Council : Strafford was impeached of 
high treason, and — characteristic enough of the morality of 
such a bureaucracy — the twelve judges give a verdict of high 
treason though the case was doubtful, against the leading 
minister, to whose bill of attainder and execution, the King 
also, as cowardly as he was selfish, gave his consent. But, 
for all future times, the administrative, penal and civil juris* 
diction of the Privy Council, as well as all the accessory 
institutions of the Star Chamber, were swept away by Act of 
Parliament. The stat. 16 Charles I. c. 10 categorically 
declares, "that neither his Majesty, nor his Privy Council, 
have or ought to have any jurisdiction, power or authority, by 
English Bill, petition, articles, libel, or any other arbitrary 

t The Long Parliament replies to bench in Westminster Hall. A like 

the corruption of jubtice with an im- resolution passed in both Uoubos lays 

peachment of high treaiaon against the down for the future, that the judges 

Lord Keeper Finch and the bix judges shall be appointed for life, *' quamdiu 

who took part in the case, one of whom m bene gesserinL" 
was even arrested upon the judicial 
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way whatsoever, to examine or draw into question, determine 
or dispose of the lands, tenements, hereditaments, goods or 
chattels of any of the subjects of this kingdom ; but that the 
same ought to be tried and determined in the ordinary courts 
of justice, and by the ordinary course of law." To erect a 
rampart against the abolition of Parliament by systematic 
refusal to summon the Houses, the so-called Triennial Act 
declared the summoning of a Parliament to be obligatory after 
an interval of, at most, three years. The vexatious use, which 
Charles I. made of his prerogative of dissolving Parliament, 
is replied to by Parliament with the momentous resolution, 
which declared the present Parliament to be indissoluble 
without its own consent ; even prorogation and adjournment 
might only take place by Act of Parliament.tt 

8. Against the abuse of the ecclesiastical power was directed 
the abolition of the Court of High Commission, which was 
similarly abolished for all time by stat. 16 Charles I. c. 11. 
This is immediately followed by the impeachment of the twelve 
bishops. It was further resolved on the first of September, 
1642, by the Lower House, nemine contradicente : that the 



ft There exists no other flanotion 
which public law can employ against 
an nnoonstitutional abuse of the right 
of decreeing, but the impeachment of 
ministers. The Lower House, accord- 
ingly, proceeded as boldly as it did 
consistently to an impeachment of 
Archbishop Laud and the Earl of 
Strafford for high treason. The accu- 
sation declared there had been an ** at- 
tempt to subvert the fundamental laws 
of the land," and this was consistent 
with the truth. In the course of the 
trial a grave doubt arose, whether ac- 
cording to the letter and the application 
of the laws relating to high treason, 
such a proceeding fell under the idea 
of treason against the royal person or 
not, seeing that everything had been 
done in pursuance of the order, or at 
all events with the sanction of the King. 
In former criminal cases the actual 
will of the King had been distin- 
guished from the legal will ; the first 
of these had not been a protection to 



the ministers for the yiolation of the 
latter. But the application of the 

Senalty of high treason to cases of this 
esciiption was quite as novel as the 
conduct of Charles L himself. The 
advice of the servile judges was ac- 
cordingly obtained, and, without one 
dissentient voice, thtir reply ran ** that 
upon the articles of accusation proved 
against him, Strafford had rightly in- 
curred the penalties of high treason " 
(Pari. Hist., ii. 757). The condemna- 
tion was passed in the Lower House 
with fifty-nine, and in the Upper House 
with nineteen dissentient voices. Still 
more lasting was the energy with which 
both Houses in accord attacked the 
pernicious instrument of tbis mode of 
government. The abolition of the whole 
civil and criminal jurisdiction of the 
Star Chamber and of its imitations, the 

Erovincial councils, by stat. 16 Charles 
. a 10 was a decisive step for the whole 
future of £ngland. 
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goyemment of the Church by archbishops, bishops, their 
chancellors and commissioners, deans and chapters, arch- 
deacons, and other ecclesiastical officers, was, by long experi- 
ence, found to be a great hindrance to the complete reforma- 
tion and the grcmth of religion, and a very great hindrance 
to the State and the (rovemment of the realm, and that the 
House accordingly resolved to abolish it. Shortly afterwards 
an ordinance to this effect was issued, and the Church pro- 
perty was sequestrated in favour of the Commonwealth. In 
due course there follows the condemnation and execution of 
Archbishop Laud.fft 

Charles I. had given way to these strong but consistent 
measures. ISie Petition of iBight (8 €harles I.), and the 
statutes 16 Charles I. have, in actual fact, the importance of 
a second Magna Charta. The constitutional struggle had 
now reached a «tage which in the Middle Ages was usually 
concluded with a treaty of peace, with solemn compacts on 
oath under the guarantee of the Church. But it was soon 
manifest that a compact of this description to suit both sides 
could no longer be obtained. The dissensions between the 
King and the Parliament become more and more intense. 
The ill-considered attempt of the King to arrest in person five 
members of the opposition in the Lower House, and the dis- 
pute as to the command of the militia, give the signal at the 
commencement of the year 1642 for both parties to appeal 
to arms.* 

ttt The Long ParliameDt replied to dueentient, who proposed to send the 

the reeolutiona of the convocatioiiB first bishops to a madhouse. By a resolution 

of all with the btat. 16 Charles I. c. 11, of the 2l8t of February, 1642, the twelve 

by which the Court of High Gommis&ion bishops were condemned to lose their 

was abolished with the proviso, that no temporal and spiritual estates, and to 

new court might be instituted with like be imprisoned for life, 
powers, jurisdiction, or authority, and ♦ The " History of the Long Par- 

ihat all patents to this end were to be linment,'* which has been handed 

null and void. The Lower House de- down to us by the contemporary writer 

clared the objevtiouable eanone$ null an<) parliamentary secretary, T. May 

and void, and not even binding upon C* History of the Long Parliament '') 

tlie clergy, and impeached ArchbisFiop has been republished (London, 1854) ; 

Laud, and subsequently the twelve cf. Parry, ^'Parliaments," pp. 340- 

bishops. The feeliug in this direction 533. The eventful Long Parliament 

is evident from the unanimity of the of the drd of November, 1649, con- 

lesolution, which was passed ikith one sisted of 480 members of the Lower 
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In the civil war which now began some accident gave 
special prominence to the two party-names, " cavaliers " and 
'"roundheads." Nobles, knights, burgesses, and peasants 
divide into two camps, analogous to the English constitution, 
the elements of which had now come into collision with each 
other. On the side of the King are enlisted the majority of 
the nobles and the great gentry, partly from conviction and 
partly for the sake of honour ; on the side of the Parliament 
the majority of the prosperous industrial towns and of the 
free peasantry, led on sometimes by lords, and sometimes by 
men of the old landed gentry, as Hampden, Digges, Yane, 
etc., who, according to the titular system of the Continent, 
would have borne high titles of nobility, or who like Blake, 
Bradshaw, and Cromwell, at least belonged to good families. 
The rank and file on each side consisted of the national militia 
similarly divided. The ruling classes had thus become cleft 
asunder, each party still inclined for compromise ; the Cava- 
liers frequently negotiating even without the King's consent. 
On both sides the war was honourably waged, with conscien- 



House for England, and 24 for Wales. 
To the Upper Houfie had been sum- 
moned one duke, one marquis, 63 
earls, five viscounts, 54 barons, two 
archbishops, and 24 bishops. The 
Lower House was one of the wealthiest 
and most brilliant assemblies that Eng- 
land had until then seen. Charles 
once more attempted the tactics of flat- 
tering compliance, but his words in- 
spired no confidence. The reaction 
could therefore find no support. The 
iU-considered attempt of the King to 
arrest in person five members of the 
opposition in the Lower House, could 
leave no doubt as to the aims of the 
court. The condition of Scotland and 
Ireland were such as to lead to the in- 
evitable necessity of voting supplies. 
The King scarcely attempted to disguise 
the £Btct that he wished to devote the 
money to levying a standing army. 
Parliament, on the other hand, de- 
manded that it should appoint the lord 
lieutenant of the county militia; the 
King refused this, whereupon both 
parties took up arms. It now proved 



of great importance that James I. had 
repealed the older militia statutes as 
to the gradation of the military service 
(1 Jac. I. o. 25, see. 216). The opinion 
again prevailed that the insular position 
of the country made an organized army 
altogether unnecessary. Since this 
time the Government had reserved to 
itself the right to recruit soldiers ao- 
oording as need aroise. The civil war 
consequently began with greatly dis- 
organized military institutions. Ck)m- 
paratively destitute of militury preten- 
sions as the militia was in the majority 
of the counties, it completely lost its 
cohesion so soon as the civil war broke 
asunder its composing elements. Whilst 
freeholders and boroughs for the most 
part took the side of the Parliament, 
the majority of the nobles and the old 
landed gentry with their tenants and 
servants declared for the King, so that 
at times it almost seemed as if the 
feudal array of the Middle Ages, and 
the more modem county militiA were 
drawn up against one another. 
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tioas observance of capitulations and truces, only with less 
discipline by the Royalists than by their opponents. No trace 
of class animosity is manifested ; even among the conditions 
of peace of 1546 was included the elevation of Cromwell and 
six others to the peerage or to a higher rank in the peerage.** 

The Parliament took the one course possible under the cir- 
cumstances. As it had to impose taxes, pay armies, and 
administer justice, the creation of a kind of executive power 
had become necessary for the discharge of these functions ; 
though the royal power was still recognized in principle. For 
self-preservation, the temporary retention of these institutions 
was proposed to the King in the nineteen articles as a condi- 
tion of peace, yet not as a precedent of the constitution, but 
only to save themselves from being delivered over to the 
vengeance of Charles and his party. Even in the covenant 
with the Scotch insurgents, which went further, there is con- 
tained a solemn engagement upon oath ''to uphold the person 
of the King and his authority." 

The party which had been hitherto the leading one in Par- 
liament was, for that very reason, incapable of bringing the 



♦♦ An external separation into two 
camps took place also in Parliament 
itself, when the King in December, 
1642, summoned his " faithful " mem- 
bers to Oxford to continue the sittings. 
Only 118 commoners obeyed the King's 
summons. The majority that remained 
away, consisted for the most part of the 
middle party, members of the Presby- 
terian way of thinking, and a small 
number of Independents. The greater 
number of the lords was likewise at 
first with the Parliament at Westmins^ 
ter, and it was only subsequently that 
the majority of the lords went over to 
the Parliament at Oxford (Buahworth, 
▼. 559 S6g.). But the great majority 
even of royalist lords and gentlemen 
stiU hold- firmly to the rights and 
privileges of Parliament, whilst the 
king treats his Oxford Parlianient 
("The Mongrel Parliament*') almost 
with contempt. On a general average 
the parliamentary party, as compared 
with the royal party, was in a strength 
of about two-thirds to one-third of the 



population. Nobles and gentry, town 
and country are to be found in the 
ranks of both, though in different pro- 
portions ; only the State Gtiurch with 
its official organization that had now 
become absolute is wholly and entirely 
upon the roval side. To the latter be- 
long just those northern provinces in 
which gentry aiid yeomanry had still 
retained their martial customs and in- 
clinations. This circumstance and the 
unity in the command of the troops 
created an advantage for the royal 
party, which, however, became weak- 
enea by the fact that the mounted 
landowners and their tenants could not 
easily be kept in subordination, and it 
was even less easy to turn them into a 
regular army. The parliamentary party 
had the advantage in numbers, in its 
greater financial resources, in its better 
management, and above all in perse- 
vering zeal and the religious enthu- 
siasm of the sects for the cause of 
liberty. 
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conflict to a conclusion. Tme to their principles, they could 
not overthrow the monarchy, which they recognized as a 
precedent factor of the constitution, without undermining their 
own rights. Their principle of an equitable agreement — true 
and effectual within a recognized constitution — suffered ship- 
wreck, on the impossibility of a compromise as to the broken 
constitution. Asd this impossibility lay in the person of the 
King himself. 

Charles had been brought up at a time and with surround- 
ings, in which deceit was regarded as diplomacy. A consti- 
tution was altogether incompatible with his notions of the 
royal power, of royal duties and oaths. The tribunals, and 
all the oaths taken by offers of the reahn had, after an 
experience of twenty years, proved unreliable. No one could 
doubt that the King, if he once regained possession of his 
despotic powers, would return with redoubled •energy to his 
system. His well-known temperament, the feeling of injured 
honour, and the influence of a proud, intriguing consort, made 
his rctturn to the constitution incredible. In ^ the contra- 
dictory acts of his public life, falseness and perfidy formed 
the predominating features. But the fundamental cause 
of this situation lay in the system of the divine right of kings, 
the faith in which prevailed at court, in the eoclesiastical 
as well as in the official world. In the atmosphere of 
this theological jurisprudence it was well established '^that 
between a king and his subjects there can exist nothing of 
the nature of a mutual compact ; that he, even if he wishes 
it, can permit no interference with absolute authority ; that 
in every promise tmd oath of the King there is contained the 
reservation, salvo jure regis ; that he, therefore, in case of 
necessity, may break his promise, and that he alone has to 
decide as to the existence of such necessity." By the imme- 
diate derivation of the illimitable royal power from a divine 
will, the right to it is declared to be incomprehensible to 
human reason without the grace <of revelation. And it is 
consequently the Church, under its supreme bishop, which 
finally decides what in the State is sacred as a constitutional 
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right, and what does not harmonize with the will of God. 
The Church has the key which fetters and looses not merely 
the individual conscience, hut monarch and people in their 
constitutional relations to each other. This was the system 
which the clergy of the State Church pursued through the 
medium of the King, and the King through the instrumen- 
tality of the clergy. Within this system there existed no faith 
in royal words and oaths, and, as Charles, in contrast to his 
father, possessed both the courage and the unconquerable 
obstinacy to identify these theories with his own person, there 
was no basis upon which a compromise with this monarch 
could be effected.*** 

The opposition, true to the constitution, found itself thus 
in the dilemma of either being obliged to sacrifice the consti- 
tution, and with it their persons and property, or of disowning 
their principles by attacking the monarchy itself. As they 
desired to do neither of these things, the leading men 
appeared paralyzed in their action, and each succeeding year 
less resolute to face the real state of affairs. It was manifest 
that the party of the Covenant, which had solemnly vowed 
^* to uphold the person of the King and his authority," could 

*** The'tranaactiomof both paitiea, faithftil O>mmon8 would have been 
especially the nineteen articles, corres- more serions than that with which he 
pond indeed externally with the earlier last honoured them ; more serious than 
events of the struggle between Parlia- that which their own General paid 
ment and monarchy, but they are closely them some years after'' (Macaulay, 
interwoven with religious controver- " Essay on Hallam," 1828). Until the 
sies. The covenant which was con- close of Charles the First's reign the 
eluded with the Scotch is pre-eminenFt parties in Parliament found themselves 
in this new region. What rendered obliged to obey the law of self-preser- 
compromise impossible was the personal nation. With a bitterness, which the 
character of Charles which usA been contemporaries certainly did not feel 
experienced for the past twenty years. less acutely, Macaulay says : " Such 
From the first moment of his reign his princes may still be seen, the scandals 
words had been promises, and his deeds of the southern thrones of Europe ; 
perfidy; and that not from precipitation, princes false alike to the accomplices 
but systematically, and froiu calcula- who have served them and to the op- 
tion. A reliable proof of this is the ponents who have spared them ; princes 
testimony of Lord Clarendon as to how who, in the hour of danger, concede 
it was understood at court tliat every- everything, swear everything, hold out 
thing which might be exacted from His their cheeks to every smiter, give up 
Majestv under stress of circumstances, to punishment every instrument of their 
might be retracted by him on the first tyranny, and await with meek and smii- 
opnortunity (Clarendon, ii. 252 sea.). ing implacability the blessed day of per- 
** The next visit of His Majesty to his jury and revenge " (Macaulay, idem,). 
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not carry to an end the decisive straggle against the King. 
The fiction was accordingly resorted to, that ''the King in 
Parliament waged war against the King in the Boyalist 
camp." By means of this legal fiction it was possible to cany- 
out a parliamentary programme, but not a war of life or death 
against actual Cavaliers. 

It was only after an undecided civil war had been waged for 
years, that elements arose from the parliamentary party, 
whose ideal of Church and State went far beyond the exist- 
ing order of things. The time of men with a religious faith 
in freedom had now arrived ; and Oliver Cromwell was the 
first to form a regiment of such "men, well equipped in 
the quiet of their consciences, and externally in good iron 
armour, standing firm as one man." It was the sects who 
had, by the long administrative oppression, and by the 
Catholicizing tendency of the State Church, been driven to 
fanaticism. The ultimate results of the absolutist system, 
compelled from within, had led to an extreme application of 
the principle of self-determination in both Church and State, 
which, denying the Church as a common bond of outward 
life, dissolved it into separate groups according to the views of 
voluntaryism, and thus dissolved the fundamental conditions 
of a parliamentary constitution in this direction into a system 
of Puritanical individualism. Half willingly and half reluct- 
antly the middle parties abandon the field. With a regular 
army " of the new model " (cuirassiers, dragoons, and light 
infantry) under able leaders, the contest now ends with the 
defeat, flight, and capture of the King. As in days of yore in 
the wars against Prance, the army of freeholders formed 
according to thd newer military pattern was victorious over 
all the bravery of the nobles and their followers, which was 
only effectual in cavalry skirmishes.f 

t In the course of the war the Parlia- mentary side regular regimeuts, oer- 

ment obanged from the militia system tainly composed only of recruits, who 

to the organization of a paid standing had been, for the most part, only for 

army, in which Scotland had already two months with the colours, and with 

preceded it. In the decisive battle of a corps of officers only nine of whom 

Naseby there fought on the Parlia- had served in the wars on the Continent, 
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Hand in hand with the military victory the vindication of 
the Bible arguments with which the sects attack the divine 
right of the King is put forward in the Parliament, army, and 
petitions of all kinds — with a penetration, a dialectic strength, 
and a stubbornness equal to that of the court theology. In 
this biblical dialectic the ideal of the republic now appears, 
of which there was no symptom in the first years of the 
struggle. The Puritans had till then been religious parties. 
They demanded free regulation of their affairs in their Chris- 
tian communities ; their ideals were ideals of ecclesiastical 
constitution. They had desired to fight the King in his 
character of pope, and not as a temporal monarch. It was 
only in the breach of the constitution that the now existing 
inseparability between the ecclesiastical State and State 
Church became apparent, and with it almost involuntarily 
the republic as an aim and end. The heretical dogma, that 
" the sovereign right is based upon grace," and that accord- 
ingly the civil authorities lose their right by sinning, becomes 
secularized in the notion of a '' high treason committed by 
the King against the people ** (parUamentary resolution of 
1st Jan., 1649). William Allen, adjutant-general of the 
army, testifies that, at the commencement of the year 1648, 
the council of officers, " after much consultation and prayer, 
had come to a very clear and joint resolution that it was their 
duty to caU Charles Stuart, that man of blood, to account for 
the blood he had shed, and mischief he had done to his utmost 
against the Lord's cause and people in these poor nations " 
(Somers Tracts, vi. 499). Whilst the moderate members of 
the victorious party, doubting in their minds, considered the 
proceedings that were being taken against the captive King, 
and negotiated for peace, Charles, incorrigible in every 
situation, even in captivity, tried the arts of kingcraft to 
disunite the Parliament and the Scotch, the army and the 

whilst the royal army ootinted more the discipline and enthusiasm of the 

than a thousand of such officers. Yet Puritan troops. In discipline the 

in spite of this the struggle became ** rebels " were from the first superior 

one of annihilation in consequence of to the ** malignants." 
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people. Simaltaneously there came to light, with unde- 
niable proofs, a new catalogue of his widely spread perfidies. 
Consequently, without any serious resistance, the moderate 
parties at last abandoned the King to the remonstrances of 
the army, and to the Puritan saints. But, in spite of all 
passion and violence, the loyalty with which individuals and 
parties cleave to their convictions of right, is characteristic of 
this contest of principles. As late as the 28th of April, 1648, 
the Commons pass the resolution " that they are not minded 
to alter the fundamental government of the kingdom by King, 
Lords, and Commons." In December, 1648, a majority of 
the Lower House vote that the King's person is inviolable. 
And even on the 2nd of January, 1649, the House of Lords 
{Le. the remainder of the extreme left), unanimously reject 
the motion to put the King on his trial, ft 

But in the meanwhile the remonstrance of the army had 
been heard in the House, in which " his excellency the Lord 
General and the general council of officers represent the 
dangers of the proposed compact with the King, and demand 
that the person of the King shall be prosecuted in the ordi- 



tt The theological side of the party 
straggle, which seems stranee accord- 
ing to our views, harmonized with the 
events in which the royal supremacy 
had become the instrument of the over- 
throw of the parliamentary constitution. 
The theologians of this period had be- 
come statesmen, and the statesmen 
theologians. No other dialectical 
weapons except Bible arguments were 
brought into the sphere of politics in 
those days. The views as to the re- 
lation of the people to the royal papacy 
of the day stood upon this common 
ground, which was recognized by all 
combatants, and which afforded to all 
parties the arguments they sought. 
What brought the extreme parties to 
power was their resolute will to con- 
clude no compromise, because they saw 
in the King's power altogether an 
usurped supreme episcopate, which 
was at variance with the divine will. 
This view did not perceive that the 
monarchy was at once the temporal 
foundation of all class rights, and the 



indispensable precedent condition of 
the existing social order. For the 
sects whose consciences had been 
sorely offended there was no via media 
between a godless Giesarism and pa- 
pistry and the overthrow of the mon- 
archy itself. As the individual in a 
struggle for liberty forgets both wife 
and property, so does a people in such 
a struggle forget that it is a society in 
which after the victory has been won, 
straggles, whose end cannot be fore- 
told, must begin afresh. The King, 
on the other hand, even in the face of 
such opponents, continues to practise 
his kingcraft whilst he is a prisoner 
to the army. ** I am not without hope," 
he writes to Digby, *' that I shaU be 
enabled to bring either the Presby- 
terians or the Indcpeudants over to my 
side, that one piirty may wear the other 
out, and I be really once more King." 
But Charles's "juristisch-priesterliche'* 
Nature (Ranke, il. 565) nad now met 
its match. 
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nary course of justice.." When, however, the Commons, on 
the 6th of December, 1648> with 129 votes to 88, resolve that 
the conditions of peace be accepted, the army intervenes with 
force of arms against the majority, take& 47 members of the 
House prisoners, and declares 96 others secbided. After this 
violent expulsion, of the dissenting members by the army, at 
the last division, in December, 1648, there were only 51 pre- 
sent. In the room of the expelled members, the former 
minority of Independients, Levellers, and Republicans enter, 
both in the council and in the field. In spite of the protests 
that were raised,, the remaining minority proceeds to sit as a 
House of Commons, and brings forward the indictment against 
the King, for high treason against the people of England.ftt 
The indictment, the nomination of a judicial commission, 
the condemnation and execution of the King, is the gravest 
act of violence in the whole of English constitutional history — 
an act which can only occur once in the history of a Euro- 
pean nation. The fundamental violation of all the legal 
bases of the State, a violation which proceeded from the 
person of the King, finally recoiled upon his head. His jur^ 
divino monarchy, which sacrificed every right of his people to 
a presumed higher divine right of the King and to the inter- 
pretation of the court theologians, is overpowered by a reli- 
gious conviction, which was surely more real than his own. - 
We caji apply to this act no criterion of right and wrong 
within any existing political system, but only the measure of 
moral right and wrong in the case of a society which had 
been brought back into the condition of self-preservation ; ili 
the words of Lord Chatham: "There was ambition, there 

ttt The ai;my extorted the indict- liberties of the people that I am oome 

ment which John Cooke, '* in the name here ; if I -would have assented to an 

of the people of England," brought arbitrarv sway, to have all things 

forward ** against Charles 8tuart as a changed according to the power of the 

tyrant and traitor, a murderer and a sword, I needed not to have come 

public implacable foe of the Common- hither, and therefore I tell you, and I 

wealth of England.** The diflSculty pray God it be not laid to your charge, 

was to find a procedure and a president that I am a martyr to the people." 

for such a judicial commission. The With firmness he met his condemna- 

King conducted with dignity his de- tion and execution, which took place 

fence before the illegal tribunal. His opposite the palace of Whitehall, amid 

last words were : ** Sirs, it is for the marks of popular sympathy. 
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was sedition, there was violence ; but no man shall persuade 
me that it was not the cause of liberty on the one side, and of 
tyranny on the other." 

The highest ideals of the human struggles in the Middle 
Ages, — the hereditary monarchy and the Christian Church, 
— had guided the English people in its history of a thousand 
years duration, and had exalted it to a high degree of 
morality, justice, and culture. One of these institutions 
working upon the external side, that of justice, and the other 
upon the internal, that of the mind and conscience, had acted 
and reacted upon the other, and transformed and elevated 
society. Both were, and continued in the process of their 
realization by erring mortals, to be at all times exposed to 
abuse and degeneration, which even amount to a caricaturing 
of the most sacred things. The monarchy under John was 
certainly more deeply debased than under Charles. The 
Boman Church was, at the time when Luther rose against it, 
more deeply degraded than the Anglican Church under Charles 
and Archbishop Laud. But in John's day, there still stood 
beside the debased monarchy a Church in the fulness of its 
moral power, represented by Archbishop Langton and his 
brothers in office. On the contrary, in the period of the 
Beformation the degenerate Boman Church was confronted 
by the heroic forms of the Church reformers ajid by able 
monarchs. Li the Csesarism and papistry of Charles I., 
both sides seemed to be equally degraded and perverted from 
their proper ends. It is for this reason that the opposition 
rises to that pitch, when the last resource of society returns 
which has been reserved from the birth of the hereditary 
monarchy. Once again society returned to the primitive state 
of self-protection, in order, by the overthrow of this monarchy, 
to prove the nullity of a monarchic papacy in a form such as 
this. Upon the foundation of the declared sovereignty of 
society (sovereignty of the people) a new political and ecclesi- 
astical edifice had again to be built up, amidst severe struggles 
and perils both for State and society (Chap. XXXIX.), which 
were rightly foreseen by the moderate parties in the realm. 
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CHAPTER XlXIX. 

The now kingless State became a Eepublic, '* the Common- 
wealth of England," as it was called, to avoid a foreign and 
unpopular expression. An act of Parliament of the 19th of 
May, 1649, declares the people of England to be "a Common- 
wealth and free State." The monarchy and the House of 
Lords are expressly abolished by resolution of Parliament as 
being " unnecessary and dangerous to the liberty of the 
people." 

The enduring energy of the party which gained this success 
embodied itself on the one side in a victorious army and its 
brave lieutenant-general, Cromwell, and on the other in a 
Parliament, which, after the expulsion of the moderate mem- 
bers, only contained within it the former extreme left. By 
election of the House there proceeded a Council of State, in 
which Cromwell practically undertook the duties of president. 
The several measures of government were at first issued partly 
by the council of State, partly by Parliament, partly by the 
council of officers, and partly by the Lord-General in person. 
It was soon manifest that the opinions of the Parliament and 
of the army on this point, were widely divergent from one 
another. But the perils by which the country was beset, the 
necessity of unity in the operations against foreign countries 
and against the opposing parties of Boyalists and Episcopalians, 
as well as the mediating influence of the Lord-General, held 
this irregular government together for several years. Crom- 

VOL. II. B 
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well recognized in the Long Parliament the sole legal bond 
of union between the past and the present. It was not until 
the 20th of April, 1658, that he made up his mind to dissolve 
by force of arms the assembly that had made itself odious 
alike by its measures and by the permanence of its session. 
The precise character of the Government remains from that 
time forward, in spite of certain transient forms, the military 
dictatorship of Cromwell^ the incarnation of Puritanism. 

And the impartial observer must confess with Macaulay 
that Cromwell represented the State with honour. Whilst 
the Stuarts had made England powerless in foreign parts, 
Cromwell took his place among the most illustrious rulers of 
the times. The Netherlands, France, and Spain bowed their 
heads before England's might. The crowned heads of Europe, 
one after another, did homage to the Protector. Army and 
navy, Ireland and Scotland, obeyed as they had never done 
before. Trade and industry flourished, and the commercial 
policy of the Protector formed the established rule for England 
for generations; the taxation system was regulated, and a 
postal system instituted. The Protector was the first to 
estimate aright England's maritime vocation. Civil justice 
was honestly dispensed ; Westminster Hall, Lord Clarendon 
himself confesses, had never been filled with more learned or 
more honest judges than by Cromwell, and never was justice 
more fairly dispensed in civil cases, in the courts of Law and 
Equity. Persons of capacity and integrity were chosen for 
the various departments of the executive, and genius and 
science were patronized. To this was added a new maxim of 
government, for which England has to thank the Puritans, 
the principle of religious toleration. A religious party, which 
was guided, not by the class interests of the clergy, but by 
the living realities of faith, could renounce the application 
of coercive measures in matters of faith. The time had 
arrived for toleration, now that Protestantism had irrevocably 
won its position in Europe. Abolition of the penal laws 
iigainst Catholics could certainly not yet be won from the 
national mistrust ; but they obtain a like measure of tolerance 
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as the Protestant sects. Even the Jews, after a banishment 
of nearly three centuries, were allowed to settle again in 
England. This, and much more besides, was an efficient 
•exercise of a sovereign's calling, to the shame of a degene- 
rate royal dynasty. 

In spite of all this, no content prevailed in the country, not 
«ven among the dominant party. Like every victorious party, 
it learnt that its position was changed by the actual pos- 
session of sovereign power. It certainly wielded the power, 
but it was also in conflict with the conditions of society. 
The structural composition of English society, as it had 
appeared since the Middle Ages, consisting of lords, gentry, 
freeholders, and tenants, of burgesses and artisans, clergy 
and legal corporations, with deeply rooted influences and 
traditional views, was in irreconcilable contradiction to the 
political ideals of the Puritan parties. These latter con- 
sisted pre-eminently of a respectable portion of the English 
middle classes, whose civil position afforded them but little 
experience for political government, and whose ecclesiastical 
position had, under long oppression, given them the habit of 
opposing but not of governing. Great and victorious as they 
were, in the contest of arms, their political ideas were in- 
capable of permanently fixing the form of the constitution. 
Bather did it become manifest that the demands made by 
ihe " people " separated into very divergent opinions and in- 
terests. The multitudinous petitions presented to the Long 
Parliament give us a picture of a public opinion that was 
^s changeable as it was disunited. 

The Royalist and Episcopal factions had hitherto formed a 
majority in the dominant class, which now, vanquished and 
under the pressure of a common misfortune, held closer 
together, and waived internal party-differences, including the 
•Catholic and absolutist questions. The long ill-used, but now 
victorious party, demanded the punishment of those who had 
taken part in the illegal measures of Charles I., the now so- 
called "delinquents." The republic, with its hitherto un- 
precedented financial needs, decreed, to satisfy them, an 
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enormous sequestration of estates, demanded considerable 
fines for compounding, and proceeded against those who had 
seriously compromised themselves, even to the sale of their 
property. It was calculated that in the years 1640-1659, 
between three and four thousand gentlemen compounded by 
paying sums amounting to JB1,805,299 4«. 7d. ; the seques- 
trated estates of those who would not compound, or who were 
not allowed to do so, were computed at five times that sum» 
Of the established clergy about two thousand were deprived 
of their benefices. Vanquished and weakened, but embittered 
and still possessing personal influence among their surround- 
ings, these groups were irreconcilably opposed to the Govern- 
ment. 

The Presbyterian middle party, the former majority in 
Parliament, which had been violently ousted 'out of Parliament 
by the victorious party, opposed the Government in as hostile 
a manner as did the old Boyalists. They had not intended 
the overthrow of the monarchy. The oath of fealty taken to 
the repubUcan government was more odious to them, than to 
the Cavaliers ; their clergy refused to publish the ordinances 
of Parliament from their pulpits in the customary way. The 
indefatigable zeal for the carrying out of its scheme of a new 
ecclesiastical system shown by this party made it even more 
intolerant in Church questions, and at the same time more 
indifferent to questions of political liberty and civil rights- 
than formerly. After it had nominally established its ideal 
system of ecclesiastical reform, the system itself proved im- 
practicable, and isolated the middle party in a state of aim- 
less discontent. 

In the more radical partus of the left, which had gained the 
victory, thanks to Cromwell and his army, a gradual decom- 
position set in, from the time of their actual influence and 
participation in political power. In one part, the Puritan 
ardour became secularized to an abstract republican political 
ideal, with tolerance or indifference in Church matters. In 
another part, the religious zeal against image-worship and 
against the episcopal hierarchy remained paramount. The 
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secularization of PuritaniBm was naturally strongly repre- 
sented in the standing army ; political radicalism now formed 
a. certain counterpoise to the religious element. But both, 
alike intolerant in their separate tendencies, were but poorly 
fitted for moulding the form of the real constitution and 
for conducting the real political government in England. 
The sole sovereignty of each of these parties would have 
become a despotism over the great majority of the people. 
And on that very account that organization retained the 
upper hand, which is perfectly indilBferent to and independent 
of property, viz. the standing army. 

A new feature for England in this situation was the 
ascendancy which the middle classes had obtained. Never 
yet, in the whole of English history, had a spontaneous 
movement proceeded from the Lower House alone, and still 
less from the lower middle classes. This time the monarchy 
was vanquished not by the followers of the barons, but by the 
brave convictions of simple people, under ofi&cers chosen from 
among themselves, and by an army, in which indeed a number 
of lords and gentry served, but only as leading men of similar 
political and religious convictions. This situation had given 
the middle classes a greatly elevated and self-respecting posi- 
tion, which an existing Government could just as little disre- 
gard as it could the temper of the army. Shortly after Charles 
the First's execution, and after the proclamation of the re- 
public, petitions of the dominant constituents — the "well 
affected" as they now call themselves — crowded in great 
numbers from all sides, to make their representations heard in 
the State. They demand annual Parliaments, emancipation 
of the supreme power of the " people " from the influence of 
the King and the lords, abolition of the Privy Council and 
Court of High Commission, the self-denying ordinance, shorten- 
ing of judicial proceedings, abolition of tithes, monopolies, 
-excises and tolls, conversion of all taxes into a direct subsidy, 
the sale of the estates of the " delinquents," no coercion in 
religious matters, an annual stipend of dElOO for servants of 
the gospel, and so on. The Little Parliament, subsequently 
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Bummoned by Cromwell, proceeded to formulate the following 
demands : abolition of the Court of Chancery, institution of 
civil marriage, abolition of Church tithes and patronage — 
demands which, being at variance with the interests of the 
dominant classes, brought upon this so-called Barehone's 
Parliament the contempt and hatred of a large portion of the 
community. 

Was it possible, after all, out of these elements to form a 
parliamentary government according to the laws of the land 
and in accordance with traditional institutions ? That govern- 
ment did not merely consist of one parliamentary body formed 
by elections in certain districts, and the other permanent body 
by the appointment of nobles ; but it was based upon the 
deeply rooted interweaving of all magisterial rights with pro- 
perty, and upon the substructure of the cammunitates, who 
governed themselves according to the laws of the land. These 
social bases of the State had been consolidated for genera- 
tions past. The higher personal duties in the State were so 
intertwined with the great landed interests, and the duty of 
serving on juries and the parochial oiG&ces had so grown up 
with the middle classes, that an English government could 
only be conducted with the traditional Parliament, constituted 
by county and municipal unions, partly elective and partly 
formed by hereditary rights and by office. After the civil war 
had broken up the old forms, the impossibility of arriving at 
an harmonious self-regulation in public life through any other 
combination became manifest. Parish, county, and Parliament 
confronted each other as disjecta viembra, from the moment 
when the established Church and the bishops were abolished, 
the hereditary peerage set aside, the loyally minded gentry 
robbed of their political rights and of their possessions, the 
small enfranchised boroughs abolished, and the electoral 
qualification altered. The destruction of these foundations 
made the reconstruction of a constitutional self-government 
from below an impossibility. 

The militia system of the county became impossible in the 
face of a standing army, whose merits, glory and efficiency 
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appeared coupled (as is ever the case) with contempt of a 
militia which in the civil war had proved incapable. The 
militia of the republic remained accordingly quite a subor- 
dinate institution, to which all the less attention was paid, 
since together with an active militia the local influence of the 
gentry which was inimical to the republic would also again 
revive. (1) 

In nonjudicial system the continuance of judge and jury in 
civil cases was practicable ; but, in criminal cases, the grand 
jury, formed of the gentry, and the petty jury, which was 
disunited by irreconcilable party contrasts, became serious 
elements of contradiction. A republican government could 
scarcely expect of such juries that they should enforce the 
new ordinances by their verdicts. (2) 

The strength of the police system lay in the office of sheriff 
and magistrate. A republican government had herein only 



(1) The military organization, from 
the year 1645, passed into the system 
of a standing army. The organization 
of this army is exemplary ; in discipline 
and invincible bravery this English 
army was certainly never ezoeUed by 
any in former or any in later times. 
In like manner the Protector was fully 
alive to the vocation of England as a 
maritime power, and fostered it by ade- 
quate measures. But from 1647 the 
standing army would not tolerate any 
attempt to disband or reduce it, and 
broke out into open resistance of such 
a measure. The decayed militia in- 
stitutions could certainly not regain 
their strength in the face of such a 
disciplined army, but were only em- 
ployed for the purposes of police ad- 
ministration and for raisiDg the taxes. 

(2) The judicial system met with a 
difficulty in the existing staff of law- 
yers, which was so eminently royalist 
that Parliament in October, 1649, re- 
solved to dismiss from their office and 
functions all judges, serjeants-at-law, 
barristers, attomies, and clerks of the 
courts, who had shown themselves hos- 
tile to Parliament and had aided their 
opponents. The new appointments that 
were made to the judicial bench by 
the Protector were so respectable, that 



even the restoration partly retained 
. these justices, or at all events restored 
them to their honourable position of 
Serjeants. Of fifteen judges, who were 
in office at the restoration, not less than 
nine were found worthy by the new 
government to be oonfirmed or recog- 
nized in analogous positions (Foes, vii. 
8); among them one of the most up- 
right names belonging to the English 
judicial bench. Sir Matthew Hale. The 
principle that all the judicial officials 
prooeea from appointment and not from 
electioh, was also retained by the repub- 
lic ; and likewise the formality wnich 
required that on each change of govern- 
ment the commission should be re- 
newed, which was accordingly done 
eight distinct times during this period. 
The civil jurisdiction was so far better 
than it had been under the Stuarts. In 
like manner the introduction of the 
English language into the proceedings 
in an action was also a welcome reform 
(Foss, vi. 412). But all this praise 
ceases, whenever justice comes into 
collision with the sovereign powers of 
the Protector. Then judges are dis- 
missed ** for not observing his pleasure," 
judicial commissions are appointed, 
complaining attomies arrested, and so 
on. 
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the alternative, either of appointing fit and proper persons 
on commissions of the peace in the customary manner, in 
which case it had to reckon with certainty upon a hostile 
majority; or it was obliged to appoint fresh unskilled and 
tmfit persons, who lacked the necessary authority. The police 
administration was, therefore, from the first a weak point. It 
might work tolerably smoothly in the towns which were more 
inclined to the republic in their special civic constitution, 
but in the counties the Protector was unable to remove 
the old elements entirely, and still less was he able entirely to 
alter their ancient spirit. It was the military sense of disci- 
pline in the republican rule that accordingly led to the intro- 
duction of a harsh police system in the place of a self- 
government according to law. (3) 

^hQ financial system of the republic required unprecedented 
resources for the maintenance of a great paid army, which 
was rendered necessary by the state of affairs in Ireland and 
Scotland. The old system of taxation, with its self-assess- 
ment in the separate communities, was thus insufficient; 
besides, the parochial constitution had been thoroughly dis- 
united by the political and religious parties. Parliament 
resolved, according to former precedents, in the course of the 
year 1649, to make a monthly assessment of £90,000 on the 
counties and to levy an excise duty of five per cent, upon a 
long list of articles of consumption. The rating was on the 
whole justifiable, but fixed very high, and the imposition of 
taxes BO irregular from a legal point of view that force had to 
be applied to the judicial and police institutions to maintain 
them. The new taxes weighed heavier upon the bulk of 
the population than the ship-money and the ordinances of 
€harles I., and their legality was quite as disputable as that 
of ship-money. There remained accordingly no alternative, 

(3) The police power conld not exist of the old style. The republic reverts, 

under the republican regime together therefore, to the Bystcm of provincial 

with the fundamental institution of governments, which, however, owing to 

justices of the peace. In the counties, their puritanical zeal came into conflict 

at all events, Cromwell could not pos- with popular customs, 
fiibly manage with a magisterial gentry 



Digitized by 



Google 



The Republic. 265 



but here also to put the new military and police power in the 
place of self-government. (4) 

In the province of Church government the place of the over- 
thrown established Church was taken by the equally intolerant 
ideas and constitutional schemes of the Presbyterians, in spite 
of the constant opposition of the old parties and the smaller 
sects. Every benefice was, henceforth, to have its parson and 
several lay-elders ; several benefices taken together form a 
district synod, with a presbytery of clergy and elders ; several 
synods form a province with a provincial assembly; at the 
head of the whole an ecclesiastical national assembly. But 
this system of piling up electoral assemblies proved as dan- 
gerous as it was impracticable for the teaching vocation of the 
Church and for its relation to the State. The spiritual 
electoral bodies at once showed the same bigoted intolerance 
as was manifested by the episcopal system, and were soon at 
variance with the Parliament, which was not inclined to 
recognize the *' divine right of the presbytery," but on the 
contrary retained the appeal from spiritual courts to tem- 
poral tribunals. Such a variety of tendencies and insti- 
tutions were interwoven in the ecclesiastical world, that 
the principle of tolerance, which the Protector followed from 
conviction, was almost a natural result. The confusion in 
this sphere had become so complete, that external toleration 
naturally resulted as a necessity for a cautious Government. (5) 

(4) The financial system of the re- Parliament(13 Charles II.) Lord Ohan- 

pablic made quite unprecedented de- cellor Clarendon was able to say: 

mnnds. Sinclair ("Revenue," i. 285) "That monster Commonwealth cost 

computes, but probably in an exag- this nation more in her few years, than 

gerated way, the revenue returns of the Monarchy in six hundred years." 

the State from November 3rd, 1640, to (5) Most difficult of all was the state 

November 5th, 1659, at £83,331,198, of of ecclesiastical affairs. After the sup- 

which £32,172,321 was land tax gene- pression of the Episcopal Church the 

rallyin monthly assessment; £7,600,000 Presbyterians succeeded in realizing 

tonnage and poundage ; £8,000,000 their long-cherished ideal. About two 

excise; £3,528,632 from sequestrations; thousand clergy of the State Church 

£10,035,663 from the sale of ecclesias- were obliged to yield to the new order, 

tical estates ; £4,564,986 from sequestra- the majority of whom, however, are said 

tion and composition with royalist to have been removed on account of 

gentlemen ; £2,245,000 by the sale of evil life or ignorance, for whose support 

the lands of delinquents. The require- one-fifth of their emoluments was 

ments of the standing army appeared reserved. The vacant benefices were 

to swallow up all. At the opening of filled by men, who were recommended 
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All these conditions and circumstances pointed to the con- 
centration of the political power in one person, and in Oliver 
Cromwell the person destined by Providence was found. The 
stolidity of this man, coupled with an indefatigable activity, 
personal courage, and energy, the dry, blunt manner with 
which he makes straight for his object, are incarnations of 
ithe English character. To it belongs especially his honesty 
and the sincerity of his convictions, often misinterpreted by 
later writers on account of the biblical unction of his words, 
which was the language of the time and of the party to which 
he belonged.* Only an entire misconception of the real state 
of aflfairs would ascribe the impossibihty of the protectorate's 
arriving at an understanding with a Parliament, to ambition 
or thirst for power on the part of the Protector ; for it was 
really due to the internal decomposition of all those cohesive 
elements by which the parliamentary constitution was organi- 
cally welded together. It was, in fact, impossible to retain 
the old English counties in the old form of county courts, as 
electoral bodies of Parliament, and still more impracticable 
was this in the deeply disorganized Scotch and Irish counties, 
which the Eepublic had incorporated into its constitution^ 
From this condition of things no English Lower House, no 

by the parishes, and tonfirmed by the to set' this right. Guizot's verdict is 

eoclcsiastical sjmods. The influence unjast, and coloured by personal as weU 

of this tendency was sufficiently strong as by national prejudices. Against it 

in Parliament to bring about by ordi- may here be placed the judgment of 

nance the institution of presbyteries, a doctor of divinity of our day : **• The 

but which only in London, Lancashire, age was an age of faith — we may say* 

and in one or two counties was actually of a child-like and a loving faith. Such 

carried into eflect. The intolerant men as Elliot and Hampden, Cromwell 

presumptuous spirit of the Presbyterian and Vane, believed in God and Christ* 

confession, had developed itself to in sin and the evil one, in heaven and 

such an extent that by tliis very means hell, as the Bible presents them, and 

the way was smoothed for the restora- very much as Milton has depicted 

tion of the Episcopal Church. them. The world to them was full of 

* English history of a later time, spiritual influences, both good and bad 

after the constitutional struggle had — full eminently of God. Where duty 

been ended, has been written in an called, men of this order could brave 

inimical spirit towards the conduct of all things, and still feel that nothing 

the Protector. It has been exceed- was hazarded. To them there was no 

ingly difficult for the English, down such thing as accident. All was in the 

to the present century, to be just highest hands'' (Yaughan, iii. 132). 

towards this man and his psurty. Banke*s opinion is very objective (iii. 

Modem " hero-worship " has attempted 435-584). 
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English Upper House, no harmonious executive ^ower for the 
legislation and taxation of the country could arise. The par- 
liamentary constitution had grovm out of a system, in which 
political rights (as being the exercise of the royal rights) 
had emanated from the unity of the royal power. After the 
overthrow of the monarchy, the dismembered limbs lacked 
the legal basis necessary for uniting the antagonistic social 
interests and the still more incompatible ideals of the poUtical 
and ecclesiastical systems upon a common ground recognized 
by all the different parts. Each party threw upon the other 
the blame for this state of affairs. According to a plan that 
was correct in thesi, one part of the upper classes was desirous 
that Cromwell should assume the regal crown. Nobles and 
gentry both thought that with the monarchy their higher 
privileges would revive, and the clergy considered that it 
would be the means of restoring the Established Church. 
The lawyers thought also that the laws touching the impunity 
of those who serve a de facto King might prove useful in the 
event of a restoration. ''A king of England," says Thurloe, 
" can only succeed to a limited prerogative, and must govern 
according to the known laws. A protector, although with 
less nominal authority, has all that the sword can give him.'* 
The republican strictness of the council of ofl&cers, however, 
induced Cromwell not to assume the royal title. He himself 
also probably felt that the regal dignity would alienate and 
isolate him from his own party, and that an historical 
monarchy could not be replaced within a living generation 
by a new dynasty from among the people. He preferred the 
title of Protector ; retaining at the same time certain impor- 
tant attributes of sovereignty appertaining to the old constitu- 
tion. His consent to the most important acts was necessary, 
and occasionally the clause even occurs, " and this shall not 
be changed without the consent of the three estates in Parlia- 
ment." Cromwell was content to obtain the powers necessary 
for the present conduct of political business. He also satisfied 
the obligations into which he had entered by making from 
time to time an attempt to summon a Lower House according 
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to the traditional forms, and to obtain the authorization to 
form an Upper House, though it was difl&cult to wring from 
the existing electoral bodies the consent to the appointment 
of an Upper House. His creation of lords, though performed 
with caution and conscientiousness, only aroused universal 
opposition. An Upper House, as the permanent depository of 
a permanent legal system, was really desired by no one, 
because nobody wished the state of affairs then existing to 
remain permanent. On that very account it was impossible 
for the Protector to obtain an harmonious co-operation with 
any parliamentary body. Disgusted with parliamentary 
debates and majorities, which could arrive at no positive 
system of government and at no positive opposition, he dis- 
missed his Parliaments with words of reproach. Apparently 
he had himself failed to discern the internal reasons why 
Parliament could neither by severity nor by indulgence be 
brought to co-operate with the executive Government.** 

But the Protector was not in the dark as to the needs of 
the State and as to the course the Government must neces- 
sarily pursue. The traditional ofi&ces were retained as far as 
was feasible, and filled with proper persons. The central 
Government was, in all essential particulars, conducted on 
the earlier lines of the King in council. In the administrative 
committees, the necessary consideration paid to the men of his 
own party was so far modified by the energetic control of the 
head of the Government, as a new executive is capable of 
doing. All that a royal Government, acting from the centre 
of the realm could perform, both internally and externally, 
was performed by Cromwell in quite a different manner from 
the Stuarts. But what this Government, from the nature of 
its creation, was as yet unequal to, was the exercise of sove- 
reign rights through the constitutional organs of the communis 
tates, and through the traditional self-government, to which it 
was hardly less opposed than Charles I. The taxes imposed 

•• These attempts are so experi- republic are mentioned; I have re- 
mental in their nature and so transient viewed them aU together at the close of 
ihat six or seven Parliaments of the this chapter. 
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by ordinance were refused, and, to quell this opposition, 
there were no criminal verdicts to be obtained from the jury. 
Accordingly a new " high court of justice " was constituted, 
analogous to the Star Chamber, Some persons were even 
condemned to death for violent resistance. For the same 
reason the provincial governments were again revived. The 
realm was divided into districts, under eleven major-generals, 
for the most part bitter foes of the Boyalists, and harsh and 
overbearing towards the civil authorities. The military 
governor is responsible for the submission of his district, 
has authority to levy troops, to exact taxes, to disarm Cava- 
liers and Catholics, to examine into the conduct of the clergy 
and schoolmasters, and to arrest dangerous and suspicious 
persons. The State had to be governed ; but the longer this 
Government continued in opposition to the social bases the 
more oppressive did it appear. The complaints against it 
are, at the close of the protectorate, constantly increasing. 

Thus the state of affairs became, on the whole, more and 
more like the absolutism under Charles I., and from year to 
year the feelings of the* upper classes turned as one man 
away from this rule. The old lords who had been removed 
from the Upper Houfee were living partly in exile and partly 
in sullen retirement on their estates. The old gentry were 
in a similar position, partly persecuted, and robbed of their 
lands as " delinquents,'* with their old influence both in county 
and Parliament broken down. The established clergy had 
been in great measure dispossessed of their benefices, though 
partly submitting with reluctance to the Presbyterian consti- 
tution. The powerful law corporations were no longer sum- 
moned to the high offices of State, and were offended by 
reforms in the judicial system. Families, which had hitherto 
enjoyed distinction, were driven from their influential posi- 
tion, with all its pleasures and advantages. In their stead 
new men were almost universally at the head of the regiments 
and in possession of the offices; education, eloquence, and 
parliamentary ability were eclipsed by military merits and 
skill of a different kind ; in principle only the " well-affected " 
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everywhere preferred. It is thus readily conceivable how 
the achievements of the fanatical Puritan party were followed 
by an implacable hatred on the part of the wealthy classes. 
The forcible removal of all long-established institutions left 
behind, even in those who recognized in principle the justifi- 
cation of the revolution, a feeling of a wrong committed in 
carrying it out. It is for this reason that the period of 
the republic passed away without leaving any trace, either 
upon the inner life of the State or that of local government. 
Not a single institution, not a parochial office, not a single 
administrative rule of self-government dates from that time. 
Even the church rate had to be maintained by coercive 
ordihances. Such a system could only be kept up by the 
means by which it had arisen — by the standing army. 
Instead of the King and his courtiers the Protector rules 
with his officers, and self-preservation compels the party to 
remain in this position. It is the necessary consequence of 
every violent constitutional change that it is not the "people 
and the true right," but only a single party with its social 
and party interests that succeeds to the executive power. 

And why had all this come about ? England had wished to 
ward off absolutism; it had risen in arms against a violent 
and perfidious king, to defend the liberty of its Protestant 
faith, to defend the traditional law of the land in Parliament 
and in county, and to defend the liberty of the subject and 
of property. Instead of achieving this, the country found 
itself terrorized by a still more rigorous ruler, by a standing 
army, by a military-police system of rule, and by a disregard 
of Parliament and of all the free institutions of the land. 
What no party desired to be permanent could only be an 
interim. The death of the Protector could not but lead to a 
return of the old party-majorities, and these latter to a 
restoration. 

NotetoChaftebXXXIX.— Thefol- Parliament, with an elected Ooancil of 

loyriDg is a list of the attempts made by State. The Commons had already, on 

the republic to form a constitution : — the 4th of January, 1649, declared that 

1. The first constitution is the they, as the chosen representatives of 

Sovereign Bepublio under the Long the people, wield the supreme power df 
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the nation, and that all laws enacted 
by them, even without the co-operation 
of the King or House of Peers, are 
binding on the people. The style of 
all decrees was to run** auctoritate 
Parliamenti Ariglias" The House of 
Peers was abolished as being "use- 
less and dangerous;" in like manner 
the monarchy as being " unnecessary, 
burdensome, and dangerous for the 
freedom, safety, and public interest of 
the people." On the 15th of February 
« preliminary Council of State was 
appointed, which from time to time 
*' receives the orders of the House." 
For the years 1650, 1651, 1652, 1653, 
a Governing Council of forty members 
was appointed, consisting tolerably 
regularly of the same persons. But 
this council is continually opposed bv 
the Great Council of Officers, which 
even in the course of the year 1648, 
plavs such a violent part. The army 
had formed for itself a kind of constitu- 
tion : the staff officers constitute the 
upper council, each company or 
squadron chooses two adjutants or 
^* agitators," who form a lower house. 
As the regiments are without chaplains, 
the officers and soldiers took upon 
themselves the duties of praying and 
preaching. The highest tribunal is a 
council of nine officers and civilians. 
The whole, with its reminiscences of 
the parliamentary system, and of the 
<ecclesiastical organization, forms a\ 
compact body, which was only pre- 
served by Cromweirs influence ftom 
the constant danger of a rupture with 
the Rump Parliament. On the 19th of 
May, 1649, England was by Act of the 
Parliament declared to be a ** Common- 
wealth and a free State." Every 
member of the House was required to 
promise allegiance to the **Common- 
weedth of England, as now constituted, 
without either a King or a House of 
Lords." On the 9th of January, 1650, 
by a resolution the number of future 
deputies for the counties and towns 
was resettled, and so distributed that 
for the future the House should consist 
of 400 members. In the meanwhile the 
small number of members of Parliament 
was to a certain extent supplemented 
by bye-elections. In February, 1650, 
their number had reached the total 
of 108; in November, 1652, it once 
amounted to 122 members. Although 



in formal possession of political in- 
fluence, yet the House could never 
arrive at a resolution touching its own 
dissolution. The initiative . though 
often taken was again and again post- 
poned. Owing to its long duration, to 
the small number of members, and to 
the suppression of the House of Lords, 
the assembly lost more and more its 
representative character. It was, in 
fact, nothing more than a committee 
of confidential men of republican and 
strictly Puritan proclivities, which all 
along only represented the minority in 
the country, and was only able to assert 
its position by leaning on the army 
for support. In the army republican 
ideas were more violently and strongly 
represented than in the House ; in the 
Council of State the reverse was the 
case. Of the forty members of the first 
appointed council, only nineteen could 
be prevailed upon to declare their 
consent to the proceedings against 
King Charlos. Tet this House was the 
sole legal bond which knit the present 
to the past Among the manifold 
collisions with this political body, 
Cromwell waited for the growing dis- 
content which was certain to result from 
the harsh decrees, the imposition of 
taxes, the mistakes, and above all from 
its refusal to pass a resolution touching 
its own dissolution. On the 20th of 
April, 1653, the day had arrived on 
which with harsh words he declared the 
Parliament dissolved, and caused the 
chamber to be cleared and closed by 
soldiers. This is followed by 

2. Hie purdy military dicteUonhip, 
which Cromwell undertakes as captain- 
general of the army. After a few 
weeks, however, by summons under 
letter and seal of the ** Lord General," 
a number of men of confidence were 
convened, who were nominated by the 
council of officers (apparently also on 
the proposals of the clergy). The 
assenibly met on the 4th of July, 1653, 
and gave itself the title of Parliament, 
but was called by contemporaries the 
Little Parliament, or Barebone's Parlia- 
ment. The greatest number of members 
amounted apparently to 113. After 
making various proposals concerning 
changes in Church and State, and 
electing a Council of State, the assembly 
declared on the 12th of December '* that 
the continuance of its sittings would 
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not conduce to the weal of the Common- 
wealth/' and placed its mandate of 
Bummons in the hands of the Lord 
General. The pious, honest assembly, 
In which the middle classes were 
sfcronj^ly represented, had busied itself 
with motions for improvements, which 
particularly coDcemed its own sphere of 
life. It demanded the abolition of the 
Court of Chancery on account of the 
delays of that tribunal, and on account 
of the uncertainty of its decisions (the 
arrears are said to have amounted to 
twenty-three thousand actions), codifi- 
cation of the laws of the country, the 
appointment of new presidents for the 
courts (for which only two barristers 
were designated) ; the introduction of 
civil marriage before the justices of 
the peace, out of regard to the numerous 
Dissenters; at the same time the in- 
tention was expressed to abolish tithes 
and church patronage in the future. 
Further bills affected the regulation of 
the excise, the abolition of imnecessary 
offices and reduction of salaries. But 
these demands, reasonable enough in 
themselves, brought upon the assembly 
the scorn and the bitter enmity of the 
upper classes, especially of the clergy 
and lawyers. The Protector could 
carry out only a few of these proposals. 
In consideration of the resolutions 
passed by the Long Parliament with 
regard to the constitution, new writs of 
summons were issueil for a Parliament 
to meet on the 3rd of September, 1654, 
and thus came about 

3. A constitution with a Lord Pro^ 
lector holding office for life, and an 
dective Parliament according to the 
one-clyimber'8y8tem. In the writs of 
summons to this Parliament the 
majority of the small boroughs were 
passed over, but on the other hand the 
number of knights of the shire was 
considerably increased. At the opening 
there were about three hundred mem- 
bers assembled. (For information 
respecting this Parliament, see **A 
Diary of Thomas Burton, Esq.," by John 
Towell Rutt, London, 1828.) The 
Lord Protector in his opening address 
speaks of the necessity of a settled 
establishment, which could be expected 
neither from the Levellers, who wished 
to reduce everything to equality and 
to introduce a party government in 
civil matters ; nor yet from the sectaries, 



who wished to overthrow all order and 
government in ecclesiastical things. 
But there was evinced in the first 
transactions a democratic spirit opposed 
to the protectorate. In consequence 
Cromwell declares as early as the 12th 
of September, 1654, " that he had re- 
ceivea his office from God and the 
people, and that he did not intend to 
annul the privileges of Parliament ; but 
necessity knew no law. He had there- 
fore caused the doors of the Parliament 
house to be closed, and demanded of 
the members before their entrance a 
written recognition of his authority^ 
without which they would not bo 
allowed to enter." The Parliament 
yields ; but its further proceedings still 
retain the character of a democratic 
assembly. According to resolutions- 
passed by it, short Parliaments are to 
be assembled at fixed periods. The 
franchise in the counties is to be en- 
joyed by all freeholders of forty shillings- 
yearly income, or possessors of £200 
value in real or personal property ; in 
the boroughs the old customs, charters, 
and privileges with regard to the elec- 
tions are to remain in force. The 
number of members for England and 
Wales is to be four hundred ; for Scot- 
land thirty, and thirty for Ireland. 
The members are distributed with a 
view to the equalization of the several 
constituencies ; the petition of the 
army of June 16th, 1647, had already 
demanded that the distribution of the 
deputies among the constituenclea 
should be so arranged according to a 
certain rule of equality^ particularly 
with regard to the amount of taxation^ 
that the poor petty boroughs should 
be omitted, and the number of knights 
of the shire increased. Accordingly 
270 deputies are for the future to be 
assigned to the counties, and 130 to 
the towns. To the House belongs ex- 
clusively the legislative power and the 
right to impose taxes. The Lord Pro* 
tector grants all titles of honour, but no 
hereditary titles without the consent of 
Parliament. The formation of an Upper 
House or of any permanent body for the 
protection of the established legal sys- 
tem was never mooted. A Parliament 
elected in this manner has of its own 
initiative hardly ever considered any 
other legislative body to be necessary, 
save and except itself. The membera 



Digitized by 



Google 



The Republic. 



273 



of the conncil of 21 membeni are to be 
nominated, indeed, by the Lord Pro- 
tector, but confirmed by Parliament 
The question, as to whether before the 
definite acceptance of this constitution 
a conference shall take place, to come 
to an understanding with the Lord 
Protector, was rejected by 107 to 95 
votes, whereupon, on the 22nd of 
January, 1655, Cromwell declares the 
Parliament dissolved. 

4. A new constitution with a perma- 
nent Lord Proteetor and tioo Houees of 
Parliament is the outcome of the third 
Parliament, which Cromwell summoned 
on the 17th of September, 1656. The 
Protector demanded that only such 
members should be admitted ^ as had 
been approved of by the council, and 
received a certificate to that effect.*' 
In this way 93 members were ex- 
cluded; yet after long protest they 
were at length admitt^. According 
to a constitutional decree of October 
1st, 1656, the Lord Protector shall give 
his consent to every statutory enact- 
ment ; but in case the consent be not 
given within twenty days, the enact- 
ment shall become law without such 
consent. In the course of the debates 
it is manifest that the wealthier classes 
and the old parliamentary ideas are 
reviving. An ''establishment of the 
Government upon the old and tried 
basis " is again mooted. The Protector 
is allowed to appoint his successor. 
Parliament is to consist of two Houses, 
the " other house *' of 40 to 70 members, 
appointed by the Protector, confirmed 
by "this House." On the 25th of 
March, 1657, by 123 to 62 votes, the 
resolution was passed to the effect that 
"his Highness be pleased to assume 
the name, style, title and office of 
King of England, Scotland, and Ireland, 
and exercise the same according to the 
laws of these nations." The right of 
free dissolution of the present Parlia- 
ment was expressly recognized as 
belonging to the Protector. The Pro- 
tector, however, after some considera- 
tion, makes known on the 12th of May 
his definite refusal of the royal title. 
On the 26th of May the constitution 
comes into force. Chi the 24th of June 
the Lower Houseresolves that " theother 
House of Parliament " shall " without 
further approbation" enter upon the 
functions which were laid down by the 

VOL. n. 



constitution. On the 10th of December, 
JL657, the Protector makes use of his 
right of appointment by summoning for 
life 63 members known as respectable 
men, but to whom public opinion 
would not concede the dignity of a 
House of Lords. As the hereditary 
peers hesitated to accept the new life 
dignity, the Protector was obliged to 
bestow the majority of his appoint- 
ments upon persons who had risen to 
a certain position through the recent 
conditions of property and party. Both 
Houses assemble together on the 20th 
of January, 1658, received by the Pro- 
tector with the address: "My lords, and 
you the knights, citizens, and burgesses 
of the Commons." On the first message 
" from the Lords," however, an opposi- 
tion is raised to this title ; the message 
is refused. The debate upon the point 
lasts for several days, until on the 4th 
of February, Cromwell dissolves the 
House with the declaration that he 
had not wished to undertake the 
Government without a number of 
persons between him and the House 
of Commons, for the prevention of 
tumultuous and popular tendencies. 
But only confiict has been the result, 
and no one was satisfied. He dissolved 
this Parliament, " and let God be judge 
between you and me." On the 3rd of 
September of the same year Cromwell 
died, worn out by the cares of such a 
Government ; he was buried with royal 
honours. Then followed 

5. The Protectorate of Richard Crom- 
weUj with both Houses of a new Pair- 
liament, January, 1659. The elections 
to the new Lower House were con- 
ducted in the old fashion by summoning 
again the small boroughs, which had 
been hitherto excluded, and with a 
strict return to the old parliamentary 
notions. The Protector and the exist- 
ing constitution were indeed recognized, 
but aftt'r lively debates and amidst 
expressions of general discontent, in 
which the question was mooted, " What 
authority abolished the old constitu- 
tion?" The Long Parliament was 
described as being a ^ handful of the 
House of Commons," and as an 
oligarohy, " detested by all who love a 
free commonwealth." The other House 
was "for the present session" recog- 
nized as a House of Parliament, yet 
with the proviso, that it was not the 
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intention to exclude snch old peen aa 
had proved faithfal to the Parliament 
from their privilege as memhers of that 
Home. Fiery debatea were eapecially 
cauaed by the queation of the admiflaion 
or Don-admiaBion of the thirty Iriah 
membera. On the 22nd of April, upon 
the demand of the army, Parliament 
ia diaBolved. Bichard Cromwell's pro- 
tectorate waa no longer acknowledged. 
The ofSoera demand that the memben 
of the Long Parliament, which Gram- 
well had diMolved, be again anmmoned. 
Hence followa 

6. The reasiemhUng of the Long 
Parliament (the jSutnp), in May, 1659. 
The old apeaker, Lenthall, and about 
fifty members (who gradually increased 
to about a hundred) take their seata 
again, and declare **tbat they have 
b«en again restored by God's grace to 
the libertv and rights of their aeata, 
wherein they were interrupted on the 
20th of April, 1653." They elect a 
council of state, but arrive at no actuid 
resolutions. In October violent dissen- 
sions break out with the army touching 
the competence of the civil powera. By 
force of arms the diachai^ed officers 



prevent the assembling of Parliament 
Then followa an intermediate deapotiam 
by the army with a eommittee of ae^etg. 
By aettling their arrears of pay, and 
by the mediation of General iConk, 
external order waa restored, but the 
Parliament was obliged to agrea to 
receive again the members who had 
been violently expelled in December, 
1648. 

7. The sessions of the Long Podia- 
meni in tte changed form ccmtmne for 
several months. On the 1 6th of Bfardb, 
1660, however, a bill waa read for the 
third time, dissolving '*the Parliament 
assembled on the Srd of November, 
1640," and convening a new aaaembly 
of lords, knights, citizens, and borgcvses 
for the 25th of April, 1660 (the ao- 
called Convention ParliametU), whidi 
resolved that Charles U. be restored to 
the royal dignity. With regard to the 
elections of the future Lower House, a 
resolution was adopted on the 4th of 
February, 1660, to the effect that 
'*This House shall be filled up to the 
number of four hundred for Enf land 
and Wales, and the distnbutlQn be as 
agreed in 1653." 



Digitized by 



Google 



( 275 ) 



CHAPTER XL. 

As the indiyidual, consciously or unconsciouBly, primarily 
judges the rights of his time and his surroundings according 
to his own interests, so, in a greater degree, does every class 
of society. Therefore it is that public opinion (the voice of 
society) is wont to judge of a party not by the rights or 
wrongs of its origin, but by its present doings, and therefore 
it is that the fate of parties of action in the life of nations 
is always the same. They are allowed to pursue their way, 
to grow, to act, and to wax great, only to be condemned 
and repudiated. This reaction is more violent in proportion 
as the victorious party more vehemently attacks the rights of 
the upper classes of society. For centuries the social rights 
of the lords, of the old gentry, of the established clergy, and 
of the legal profession had not been so much injured as under 
the republic, and that too, as it now seemed, without suflBi- 
cient reason. The danger of absolutism had been removed 
by Charles the First's tragic end ; the futility of such efforts 
as his appeared irrevocably established. The general ideas of 
the time from that day onwards are manifestly turned in the 
direction of change. The death of Charles I. had already 
estranged gentler minds from the victorious side. Moderation 
and justice now seemed to many contemporaries to stand 
upon the other side. Had not the King in 1640 conceded to 
everything that was fair ? His execution had left behind it 
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only the recollection of his royal bearing in his last hours, 
and of the many virtnes of his private life. Everything that 
had happened might well appear as an evil dream to the gene- 
ration that was growing np under the oppression of Puritan 
military despotism.* 

The true expression of these feelings and of the relations of 
power is the freely elected Parliament, which resolved the 
restoration of Charles II., about half of the members of which 
were Cavaliers, another half Presbyterians with a small 
fraction of fifty Bepublicans. On the entry of the youthful 
King the enthusiasm was so great that Charles in his pleasant 
manner remarked : ''It must certainly have been my fault 
that I did not come earlier; for I have met no one to-day 
who has not said, that he always longed for my restoration.^' 
The phenomena of a restoration of the upper classes are 
psychologically always the same. Wherever the interests 
of society advance into the foreground, it can only happen 
in the manner of egoism, which is the essence of society. 
In the storm of addresses of this time, the English universi- 
ties take the first place in a strange attitude, as representa- 
tives of theological jurisprudence. Oxford declared ''that it 
would never depart from those religious principles, by which 
it was bound to obey the King without any reserve or limita- 
tions whatever." In a special act the theory of Filmer as 
to patriarchal monarchy and the rule of primogeniture 
(above, p. 288), as the God-appointed form of government 
was afterwards proclaimed. Charles II. was declared to be 

* The long hesitation and yacilla- easy task. The eqnaUy oontradiotoiy 

tion before theadvent of the Bestoration and obstinate pretensions of the 

(Ranke, voL iv. pp. 1-122) is explained Anglican, as well as of the Presbyterian 

on tiie one hand by the oontinuous fear Church parties, were sufficiently known; 

of the armed republicanism of the the unsettled disputes between Crown 

army, and partly by the apprehensions and Parliament were still in remem- 

of an extr^e eagerness to *' restore." brance. These considerations delayed 

It was well understood that to reinstate the act of restoration, and for this 

the family of an executed King, sur- transitional stage there was found in 

rounded by a deeply offended circle General Monk a cautious and safe man. 

of followers thirsting for vengeance, It was only after the perfect safety of 

and to restore a suppressed party, the profession of royidism was estab- 

whose losses oould not be repaired lishcNl, that the storm of loyalty burst 

without attacks upon property, was no forth. 
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the '^Bweet Bavonr in the nostrils of the Lord." Cambridge 
also condemned in strong terms '' the violence and treason 
of those vehement men, who maliciously endeavoured to divert 
the stream of succession from its ancient bed." The zeal of 
the Bestoration against Puritanism became in the sphere of 
social life, in art, science, and popular drama, and even in 
the sphere of domestic morals, a caricature. In good society 
the battle between " wit and Puritanism " became for a long 
time ''a war between wit and morality." But the whole 
people now seemed to vie in condemning the revolution and 
its ideas, which, as they could not be sufficiently punished 
in the body, were accordingly hunted out in the grave, 
by attempts to dishonour the corpses of Cromwell, Ireton, 
and Bradshaw. The name ^' Bepublic " which had ever 
sounded strange to the people, was now connected with the 
memory of a long despotism, with sequestrations, confisca- 
tions, ruinous taxes, a military police system, and a sullen 
Puritanical rigidity of morals. It was only the Presbyterian 
middle party, which in religious conviction and in serious 
apprehension of the futiure, strove to maintain moderation. (1) 

In the first stages of the Bestoration both parties proceeded 
side by side in comparative accord with forced moderation, 
which was necessary, if only from the continued presence of 
the Puritan army. Their joint work is the restoration of the 
parliamentary constitution, that is : 

Solemn recognition of the hereditary monarchy and the sanc- 
tion of its inviolability by the punishment of the "regicides," 

(1) The so-called Conyention Parlinr liament.up to the year 1648, and had 

ment first met at Westminbter on the placed those who had drawn the sword 

25th of April, 1660. On the 1st of in defence of their lust liberties on a 

June, when the King for the first time level with those who had struck off 

appeared in the Upper House, there the ELing's head. The negotiatiouB 

were already assemoled three dukes, touching the amnesty came, after many 

two marquises, thirty-six earls, five adverse intermediate stages, to the final 

viscounts, and thirty-three barons. In result, that those who had taken part 

the Lower House the Presbyterian in Charles the First's death were, to 

party was still so strong that on the a certain extent, decimated. The ten 

12th of May, 1660, Leuthall met with regicides who were executed died, with 

a sharp reproof because he had spoken one exception, with the firm and manly 

disparagingly of the proceedings of the expression of the conviction of their 

Lords and CommonB in the last Par- right. 
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who had taken part in the sentence of death passed on the 
King. 

Restoration of the Upper Home, that is, of the hereditary 
lords, yet afterwards with suspension of the Catholic votes. 

Restoration of the Lower House, that is, the representation 
of the counties and the customary towns, by which the 
decayed boroughs receive back their franchise, whilst it was 
taken from greater towns such as Manchester, Leeds, and 
Halifax. 

Restoration of the County Constitution, by suppression of the 
military governments and by the reorganization of the militia 
as the army of the wealthy classes. (1^) 

Restoration of the royal supremacy, with which, in its later 
course the episcopal constitution, the acts of uniformity, the 
ecclesiastical jurisdiction and the liturgy of the Established 
Church again revive ; and of course the right of the bishops 
to sit and vote in the Upper House. 

To these are added certain statutes in the common interest. 
An amnesty, with the exception of the regicides ; immunity 
of landed estates from feudal burdens ; restoration of seques- 
trated and sol^^tates, to the Crown, the Church, and private 
individuals. But, as a statute could not be agreed on as to 
this last point, the old possessors took forcible possession by 

(1*) In the militia legislation (13 Oar. annual income from land, or £600 in 
n. c. 6; 13 and 14 Car. II. c. 3; 15 personal property, to fumiBh in the 
Oar. II. c. 4) the militia appears purely same proportion weapons, pay, and 
as a counter-organization to the repub- other additional expenses. Papists and 
lican army and as an armed force of others, who refuse the oath, oan be 
the wealthy classes. The right of forced to pay £11 a year to furnish a 
appointing the deputy - lieutenants horseman and his equipment, or thirty 
and the o£Scers of militia, exercised shillings for a foot soldier and his 
by the lord- lieutenant, results in the equipment. However, no one need 
administrative and military corps being serve in person, but each may furnish 
formed of the county gentry. The a substitute to the captain for his 
great landed gentry (£500 income from approval. For defraying the expenses 
land) and the richest municipal land- of munition and other needs the ad- 
owners (£5000 other property) furnish ministration may impose an annual 
the cavalry. The rich fanner (£50 rate, which must not exceed a quarter 
income from land) and the well-to-do of the monthly land-tax of £70,000, as 
citizen furnish the infantry. The rest raised by 12 Charles II. c. 29. All this 
of the population is, as regards the was directed against tha Puritan army, 
duty of furnishing troops, infra dassem, but under James II. was turned against 
The constables may, however, compel the King's power, 
petty landowners of lees than £50 



Digitized by 



Google 



The Restoration. 279 



driving out the new, in which transactions, however, a great 
part of the injured parties went without compensation. After 
the settlement of these difficult points, the Puritan army was 
disbanded in the most orderly manner, without any attempt 
at resistance. The upper classes were thus restored to their 
ancient position; and upon the former knights'-fees very 
valuable immxmities were conferred. (1*^) 

But the next use which the restored classes make of their 
newly regained influence is, after the last barrier of. modera- 
tion (the army) had been removed, to wage a systematic war 
with the moderate Presbyterian party, which had now done 
its work ; as well as with the cities and boroughs, which had 
naturally roused the hatred of the knighthood. With calcu- 
lating sagacity the half-Presbyterian Parliament of the 25th 
of April, 1660, was dissolved at the close of the year. The 
new elections bring in a Parliament that was almost entirely 
royalist. Although the Bestoration had been brought about 
by the co-operation of the moderate middle party, the present 
majority does not scruple subsequently to denounce the 
Presbyterians, together with the Puritans, as anarchists, and 
by a series of Acts of Parliament, systematically to persecute 
all parties of '^ resistance " in both Church and State. Com- 
pared with the behaviour of the republic towards the " delin- 
quents," the Bestoration meant to remain a step behind in 
the application of force ; but, with the systematic consistency 

(1>>) The transaction of the abolition nent rent orincieased land tax upon the 
of the military fiefs was in England no majority of landed estates, a malt-tax 
contest as to tiie abolition of pnvilegeB, was resolved upon, which burdened 
but of burdens. The feudal daes on persons of quite a different sort. This 
change of possession, wardship, mar- resolution, even supposing a state of 
riage, and the like, owing to the uncer- distress had existed among the im- 
tainty of their periodical enforcement, poyerished gentry, could hardly be 
had for a long time become unsuitable justified, and was passed in the Lower 
burdens. The republican Government House with only a majority of two. 
had no longer raised them ; their re- The whole of the landed estates in the 
introductioii could not, even in spite of country were, by 12 Charles II. c. 24, 
the passion for ** restoring," be dreamt declared to be held from that time fortii 
of. And in the like manner it was in free and common socage. But their 
certain that the Grown must be com- liability to the land-tax and parochial 
pensated for this chief source of its taxes continued, of course, as hereto- 
royal revenue. But instead of im- fore. 



posing the compensation sjb a perma- 
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of party, the present majority insisted upon expulsion of its 
opponents from every office of authority in both Church and 
State, and upon a purification of the bureaucracy. As the 
majority of the civil local officials were corporation officers, 
this step could only be made effectual by introducing oaths of 
office, which excluded every honest opponent from holding 
office. The " Act for the Regulation of Corporations " makes 
a confession of the illegality of resistance a condition of being 
admitted to, and also of continuing in, any civic office. Those 
elected to serve in the future must, besides, have received 
the sacrament according to the rites of the Anglican Church 
within the year before their admission to office. In like 
manner, by a new Act of Uniformity, the acceptance of the 
Anglican Prayer-book was made a test for ecclesiastical 
offices, in order, in spite of solemn assurances, to drive away 
the Presbyterian clergy from their benefices. When the 
appointed day arrived, two thousand clergymen resigned their 
places. Every ordained clergyman must in future take an 
oath as to the theory of non-resistance, otherwise he is 
prohibited from teaching in schools, and is even forbidden to 
reside within a radius of five mUes from an incorporated 
town. Supplementary police laws against the so-called con- 
venticles, that is, against the religious service of Dissenters, 
and laws for the limitation of the right of petition and for 
securing a stricter censorship of the press, are the ordinary 
apparatus of a political reaction, which here proceeds spon- 
taneously from both houses of Parliament. (2) 

(2) The second Parliament, also ness begins to make profit of the 

called the Long or Permoner-Parlia- victory that others have gained. The 

mentj meets on the 8th of May, 1661, Bestoration was justifiable from the 

and continues, with long adjournments point of view of the ruling class, in so 

and prorogations, until the 24th of far as what it strove for and recovered 

January, 1679 ; that is, almost eighteen really belonged to it. The use, which 

years. At the commencement of this both gentry and Established Church 

Parliament the Bestoration suddenly in a passionate party spirit begin to 

changed into an immoderHte reaction make of their regained power was un- 

against the former republican and justifiable. Their hate appears to be 

middle parties. But, as is always the impla(^able, and ^mes one persecuting 

case, the war-cries of the watchmen of measure after another. The Corpora- 

8ion ring out loudest in Church and tion Act (13 Car. II. c. 12), for tiie 

State when there is no longer any purificatiou of the civil bureaucracy 

danger to combat, but when selfish- and for the permanent expulsion of all 
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The exaggerated party watchwords of the Boyalists, the 
violence of their measnres against all opposition^ against the 
press and the rights of societies, may easily cause the appear- 
ance of retrocession beyond the boundaries of parliamentary 
constitution. And thus has the Restoration been, in fact, 
frequently considered, though very erroneously. In spite of 
all the indignation against the Revolution, all the ostentation 
on the part of the universities, and all the patriarchal theories, 
the fact remained that the Restoration meant the reinstating 
of the monarchy by the wealthier classes, who on that very 
account, in both Upper and Lower House, assert a pretentious 
self-consciousness, such as had not been seen in England since 
the barons' Parliament. Notwithstanding all theories, no 
single advantage which had been gained in the Revolution 
was surrendered by these classes, and not one single real 
parliamentary right acknowledged in the struggle with Charles 
I., was again disputed. The watchword "Non-resistance," 
upon which so much stress was now laid, only expresses the 
royaUst theory in the defensive, very different from the positive 
claim to "absolute sovereignty," which was advanced in 
former days. Just as little could the established ecclesiastical 
hierarchy undo the fact that it had been reinstated by the 
wealthy classes, and not vice versa. The independent hier- 
archical tendency of the Episcopal Church broke down from 
that time, and as from the first it found in Charles II. no 
sincere protector, it was obhged to lean upon Parliament. 
Both to its advantage and to its prejudice, the Church 
henceforward was again interwoven with the position of 
the ruling class. The Revolution, in spite of all the hatred 
which it had left in its train, had smoothed the way of parlia- 
mentary government. The firnmess of character displayed 

Dissenters from the mmiioipal offices ; Tentioles (16 Car. n. o. 4 ; 22 Gar. II. 

the Act of IJnifonnity (13 and 14 o.l). But the deeply framed Test Act 

Gar. 11. c. 4), more severe than that (25 Gar. 11. c. 2\ which contains the 

under Charles I., for the expulsion of rule that aU offices of authority must 

opponents from the ecclesiastical offices be held by members of the Established 

and benefices ; the press and censorship Church, is meant as a counter-move 

Acts (13 and 14 Gar. 11. o. S3; 16 to the court idea of a reconciliation 

Car. II. c. 7); the Act against oon- with the papal chair. 
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by a Hampden, a Pym, and an Elliot, and the unsorapnlons 
determination of the Puritan champions, had left behind them 
the universal feeling that the limits of the royal power eould 
not in future be overstepped by any minister without danger 
to his life, or by any king without risking his throne. Charles 
II. and his ministers were thus far perfectly agreed, as to 
the present position of the constitutional question. Within 
these landmarks of the constitution, the ultra-royalist party 
could be allowed to have its own way, which it did without 
making any attempt to tamper with the foundations of the 
constitution. In considering the theoretical principles of the 
party, the practical ground of their rights was never for- 
gotten, least of all in the Upper House. A restoration of the 
monarchy was understood to mean a restoration of the long- 
established prerogatives limited by the estates of the realm, 
as they had existed before the encroachments of the Stuarts. 
Magna Gharta, the Petition of Bight, and the old-established 
constitutional laws, were partly by word and partly by deed 
acknowledged as continuing in force. (2*) 



(2») The ParUamentary historv of 
this period in its intricate details is 
clearly told by Hallam, Const. 
History, ii. c. 11, 12 (cf. Parry, " Par- 
liaments," pp. 533-587) ; for an artistic 
description of its complication with 
England's foreign relations, cf. Banke, 
vol. iv. p. 174, to vol. V. p. 92. The 
Long Parliament of 1661 is the hinge 
upon which the question turns, whether 
party-passion is the more dangerous in 
the form of a sovereign legislative or 
of a political Government not limited 
by law, and whether a system of party 
is more dangerous in its effocts upon 
the King in Parliament or upon the 
King in CounciL Party legislation 
has certainly been more effective in its 
workings; but a Government by law 
made the mistakes of the legislation so 
perceptible even to the dominant party, 
that it was inclined to make concessions. 
StiU more strongly did the English 
self-government work in this direction. 
In the sphere of the community unjust 
and oppressive laws were felt in a much 
greater degree than in a disoiplined 



army of officials. Here lay a main root 
of the opinions that only slowly changed 
in the course of the Long Parliament 
In the life of the counties, towns and 
parishes, the dominant class evolved 
from within itself a spirit of modera- 
tion, which an unprincipled monarchy 
did not understand how to spread 
about itself. The long duration of 
Parliament was originally intended to 
secure to the royalist party the full 
fruits of its influence. But in the con- 
sciousness of this security collisions 
very soon began between tiie Upper 
and the Lower Houses. In the vears 
1667-1670 party spirit reached its 
turning point. From that time forward 
the scMsms gradually lead to a modera- 
tion, to which the bye-elections, which 
had beoome necessary after seventeen 
years, also conduce. At the close the 
retrospect of numerous impeachments 
of ministers and important laws for the 
protection of personal liberty presents 
a striking contrast to the feelings 
evinced at the beginning. 
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Charles the Second's Government is, in so far, a normal 
parliamentary Government in the more modem sense. All 
the legislation of this era is dependent npon an indisputable 
majority of legally elected Parliaments. No attempt was made 
at extraordinary legislation by the council; an insignificant 
ordinance against coffee houses was even recalled on account 
of doubts as to its being a constitutional measure. Just as 
indisputable was the right of taxation ; no attempt was made 
to raise by indirect means tolls, benevolences, and forced 
loans. Parliamentary control of the administration and right 
of impeachment were exercised more effectually than ever. 
Formal encroachments on the part of the executive are much 
rarer than imder the Tudors. The possibility of such pro- 
ceedings was also in a great measure removed, for even the 
most extravagant supporters of the divine right of the Crown 
and of non-resistance did not desire, and would have scouted 
the idea of a Star Chamber and Court of Commission. The 
institution of a Court of High Commission was expressly 
forbidden, and on the restoration of the ecclesiastical juris- 
diction, the express clause was inserted, that it was '' not the 
intention to restore that court, nor to give validity to the 
Canons of 1640, nor to extend the authority of the Church." 

And yet, as is generally acknowledged, since the days of the 
dishonourable John, England had not been worse governed 
than in this period of a normal parliamentary and ecclesias- 
tical constitution. The true position of the kingdom, which 
certainly more than ever needed a royal mode of government, 
was that the upper classes, restored to the ^possession of their 
influence, only make use of this power for the systematic 
persecution of their opponents in both Church and State. 
This phenomenon was not new, but whilst formerly it had 
affected a few individual persons of high standing, it was 
now with legal consistency directed both against parties and 
classes. It had formerly its chief seat in the Upper House ; 
but now pre-eminently in the Lower. But just in this 
point was seen how much the centre of gravity of con- 
stitutional rule now began to move towards the Lower House, 
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and how much more dangerons the influence of parties could 
be upon the legislation and administration in a factious 
elective assembly. 

There certainly was still a power which could put a check 
upon these party practices. The King, personally popular 
and influential, was again in a position to exert his royal 
right of protection in favour of the weaker party, and to 
regain the true rights of royal Government, — ^being all the 
more urgently called upon to do so, as he owed his throne 
quite as much to the persecuted middle party as to the 
persecuting party. What was required was the granting of 
the solemnly assured protection both in Church and State 
to a party, which as a majority in the Lower House in 
December, 1648, and which as the last remnant of the Upper 
House in the January of 1649, had manfully supported the 
rights of the Grown and the person of the King in spite of 
the violent action of the army. But for the second time at 
a crisis we discover the true spirit of the Stuarts. Ignoring 
his royal vocation, Charles H. once more discharged his God- 
appointed office with a degree of frivolity and falseness that 
has never been equalled in English history. With captivating 
manners, but at heart empty, unconscientious, and immoral, 
this Stuart used the throne primarily as a means of joviality 
and pleasure. During his rule, which lasted twenty-five 
years, the historian vainly looks for a trait of royal apprecia* 
tion of the Church or the State, of institutions or of men. 
As he dishonoured the service of the Church by frivolous 
witticisms, so he degraded the peerage by his six bastards 
whom he raised to the ducal dignity; and thus the parties 
of the Upper and the Lower House were only important in 
his eyes according as they affected his comfort. The extreme 
selfish proceedings of the royalists and their press he endea- 
voured at times to stave off from his person, as troublesome 
to him. Later, any criticism on the conduct of his court was 
obnoxious to him ('' that a set of fellows should inquire into 
his conduct *' (Burnet). But the thought of the more serious 
duties of the Crown never occurred to him. He let factions and 
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ministers rise and fall or be impeached, while he trafBicked 
with English interests to fill his coffers. The only faith 
that we can discover in his mode of action, is the faith in the 
hereditary nature of the Crown ; the only dread, the thought 
of re-awakening the Puritan opposition. Whilst Charles I. 
politically undermined the belief in the Crown, Charles II. 
undermined it morally. The deficiencies in the constitution, 
owing to which such a mode of Government was rendered 
possible, will be seen from the following chapter. (8) 



(3) The later short Parliaments of 
Charles II. are contemporary with the 
oontroveny to be discussed below 
(Chap, x^) as to the Protestant sac- 
cession. 

The ihird ParliamefU lasts from the 
6th of March until the 12th of July, 
1679, and is characterized by the 
violent feelings displayed in both 
Houses, and by the bill touching the 
exclusion of the Duke of York from the 
succession, which haying been adopted 
in the Lower House by 207 against 128 
Yotes, brings about fiistly the adjourn- 



ment and then the dissolution (Ranke, 
V. 93-111). 

The fourth Parliament (from the 17th 
of October, 1680, until the 18th of 
January, 1681), was again characterized 
by vehement resolutions passed against 
the Papists, against the members of 
the Privy Council, and against the 
succession of the Duke of York. 

The fifth Parliament (from the 21st 
to the 28th of March, 1681), was dosed 
after the second reading of the ex- 
clusion bill in the how&t House 
(Bwake, v. 138-179). 
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CHAPTER XLI. 

"UPbt Iftfng (n aTottncfl aiOi 4e JBiin% fn ^arKament 

With the Bestoration the old stracture of the State is again 
Bet up. The Eiiig is again Burrounded by his Bmaller and 
larger circle of councillors ; but in this period a change occurs 
in their mutual relations, to the prejudice of the Grown and 
to the advantage of Parliament. 

I. ^fte IPrfbg Council is revived, as a natural result of 
the restoration of the Grown. It again consists of the great 
officers, lords and '* others/' whom the King summons to it. 
The great functionaries continue as enumerated in the rules 
of precedence issued by Henry YIII. At their head is still 
the Lord Chancellor who, since Lord EUesmere (1608), is 
more frequently elevated to the hereditary peerage. 

The Lord Treasurer passes into the new position of a direct- 
ing minister of State and finance. Under Gharles II., the 
Treasury, in the character of the supreme financial control, 
becomes permanently separated from the old Exchequer in its 
capacity as a general depository of revenue. The Treasury 
receives a new location in the Gock-pit, whence decrees, 
orders, reports and instructions proceed ; the personal appear- 
ance of the Treasurer in the Exchequer ceases from this time. 
Under the influence of the party-system the custom is also 
introduced of dissolving the office into a commission of several 
; persons, {a) 

\ (o) The Lord Treaaurer in this cen- iatration of the office is carried on by a 

\ tnry frequently appears a^ the leading commissioner, as in 1612, 1618, 16S5, 

minister. But at intervals the admin- 1641, 1651, 1658, 1659, 1660, 1667, 
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Under Charles I. a special Lord President of the Council 
was appointed; Charles II. had, in the interest of personal 
role, left the ofBice unoccupied, until in 1679 it became 
permanent. 

To the great offices of State is now added also that of 
Master of the Ordnance, for the management of munitions of 
war, the head of which since 1608 received the title of general ; 
after the Bestoration, the office was regarded as a ministerial 
office, and by warrant of 1688, constituted in the way in 
which it has remained until our own times, (b) 

More and more important does the office of the two Secre' 
taries of State appear, under Charles 11. with separate ad- 
ministrative departments. From them there further becomes 
separated off in 1666 a Secretary at War, for the financial 
administration of the army, in a somewhat subordinate 
position, (c) 

The stat. 16 Charles I. c. 10, touching the abolition of the 
Star Chaonber, is significant as affecting the position of the 
council. As no constitutional experience failed to produce its 
effect upon Parliament, the Bestoration did not seek to revive 
the Star Chamber, which, in the significant words of the stat. 
16 Charles I. c. 10, had now lost all remnants of adminis- 
trative justice. The law declares the Star Chamber and every 
tribunal of equal or similar jurisdiction to be illegal, denies 
all jurisdiction, power, or authority of the council in all the 

1679, 1684, and 1687. A new addition abont 5000 men; bnt in 1685 the 

totlie &)anoia] department is a general nnmber was increaaed to 8700, with an 

exeUe office, similar to that which was additional 7000 in Ireland. (As to the 

first formed in 1643 by the Long Par- newly organized military system of the 

liament. Bv 12 Charles II. cc. 23, 24, Bestoration, cf. below. Chapter xliii.). 
the excise becomes an ordinary ta^ (o^ The office of Secretary of Sfnie 

under a chief excise office in London. also has now still a somewhat flnctn- 

(&) The Ordnanep Office is connected ating form. Whilst Elizabeth had, 

i^th the attempts of the Stuarts to daring the last years, kept Sir William 

introduce a standing army. The war- Cecil as a sole Secretary of State ; in 

rant of 1683, places at the head a the years 1616, 1617, we meet with 

Master-General of the OrdnaneCj under eyen three Secretaries of State ; after 

him a lieutenant-general and four high this time two is the regular number, 

officers, and in this manner the ord- There still continue reminiscences of 

nance office continued down to 1854. the former less important office of 

The standing army (the so-called cabinet counsellor. Under the Bestora- 

guards) who were retained after the tion their nosition as full ministers of 

Bestoration, amounted at first to only State is inaisputable. 
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hitherto customary forms (below. Chap, xlviii.), and threatens 
every official with heavy penalties, who shall take part in an 
attempt to renew that jurisdiction. These powers were hence- 
forward exercised by the King's Bench, so far as they could 
be derived from a superintendence of the courts of law and 
the magisterial jurisdiction; but for the most important 
extraordinary cases the only method of procedure was by 
private bill, hill of pains and penalties y restitution, etc., which 
shows that these extraordinary powers have passed from the 
King in council to the King in Parliament. An important 
motive for retaining a corporate form of council was thus 
actually removed. For mere deliberative functions, the insti- 
tution of smaller committees could not appear inappropriate. 
Even under Charles I. the beginning had been made by a 
Council of War and a Foreign Committee. At the commence- 
ment of the Bestoration it was intended to form a number of 
special administrative departments. A document, probably 
of a date shortly after 1660, is preserved in the Record Office, 
which gives a list of the proposed committees. 

1. A committee oi foreign affairs ^ including the correspond- 
ence with the magistrates and other county officials. 

2. A committee for the Admiralty y military y and fortification 
business, etc., so far as they are adapted for the council. 

8. A committee of petitions of complaint and grievance, ex- 
cluding those of a purely private nature. 

4. A committee for commercial affairs, particularly for the 
colonies, including Scotland and Ireland. 

The Secretaries of State are to form part of all the com- 
mittees. Besides these established committees, extraordinary 
affairs, needing special deliberation, were to be treated by 
specially appointed committees, " as was hitherto customary." 
Such committees were to present written reports to the King, 
to be laid before his Majesty at the next sitting of the council. 
Of these projected departments only one council board was 
practical at that time, which, under the name of a department 
for foreign affairs, really discharged the whole business of 
Government. But after the fall of Clarendon, all was merged 



Digitized by 



Google 



The King in Council and the King in Parliament. 289 

in the dififase cabinet Goyemment of Charles II. The com- 
mittee remained only a name for the confidential transaction 
of more important affairs in the King's cabinet, which soon 
afterwards received the name, and assumed the character of 
the '' Cabal." Of the remaining committees only a Board of 
Trade attained a definite form. After Cromwell's commercial 
policy, it was not thought right to refuse trade and the 
colonies a certain degree of stable administration. By patent 
of the 7th of November, 1660, a council ^accordingly was 
created for iKe general state and condition of trade, and by 
patent of the 1st of December, 1660, a cotmcU of foreign pUm- 
tations, partly with the functions of a minister of the colonies ; 
in 1660 both were combined in a council of trade and planta- 
tions. In 1675, however, this department was again dissolved, 
and it was not until 1695 that a new Board of Trade was 
formed. 

II. V^bt Wifftx ^OUS£, in which the bishops again take 
their places, on the 20th of November, 1661, assumes an 
altered character, owing to the large increase in the temporal 
peerage. Under James I. the number of the peers had been 
doubled, and at the close of the period it was trebled. The 
higher dignities conferred on peers, and the new creations are 
computed at 98 under James I., 180 under Charles I., 187 
under Charles II., 11 under James II. ; altogether 876 under 
the Stuarts, against 146 during the period of the Tudors. 
James I. created 62 new peers, Charles I. 59, Charles II. 64, 
James II. 8 (May, ''Const. Hist.," c. 5)— altogether 193, 
against which were to be set off 99 extinct peerages. James I. 
for some time even sold the dignities of baron, viscount, and 
earl for the respective sums of ^610,000, ^£15,000, and £20,000. 
These lords are no longer like the nobility of the Middle Ages ; 
they are the heads of the genlyy, who conduct the internal 
administration of the country, whose permanent position in 
the ofGice of justices of the peace and the cotmty militia politi- 
cally elevated and morally reinvigorated the peerage from 
below. As early as James I., recognition had been obtained 
for the principle that a peer must be summoned for each par- 
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liamentary session ; the position of the Upper House as the 
supreme tribunal in the land is thus re-established and 
strengthened. In the civil wars, with insignificant fluetoa- 
tions, the attitude of the lords on both sides was dignified and 
commanded respect. They successfully vindicated their posi- 
tion as depositaries of the law of the land, on the 2nd of 
January, 1649, when the peerage, in spite of the onslaught 
of the army after the King's condemnation, showed its courage 
by unanimously rejecting the resolutions of the Lower House. 
From the time of the Restoration onwards the peerage proved 
itself the permanent organ of the ruling class ; at first, it is 
true, going with the ultra-royalist current, but soon again 
appearing at the head of the opposition. By the numerous 
new creations of this period, fresh energy and fresh influence 
flowed from decade to decade from the counties into the Upper 
House, which, in the time of corruption and party intrigues, 
was the first to restore a moral support to Parliament, and 
gained a paramount influence by the continual ministerial 
changes. The peerage has now become the moderating 
element for the protection of the constitution, in the face of 
yehement party clamouring for change. (2) 

ni. W^t Hotoer ^OttSt, during the period of the Stuarts, 
experienced only tiifling changes in its constitution by the 

(2) The constitiition of the Upper nnmber(mcla(liDg fourteen minors and 
House changes its character owing to seven recusants) is 181, and in 1 James 
the very naroerous creations of peers. U., 178. The number of the bishops 
The peerage, which under Elizabeth (26) remains unchanged. The founda- 
was held with a tight hand, appears tion of the power of these new peers lies 
under James I. to be visibly increasing. in the county self-government, and in 
In 4 James I. writs of summons are their pre-eminent position in the local 
directed to one marquis, 22 earls, three military and police administration, to 
viscounts, and 46 barons. A generation which their position as hereditary ooun- 
later writs to the Long Parliament are sellors of the Grown corresponds in the 
issued to one duke, one marquis, 63 central administration. With the ladi- 
earls, five viscounts, 54 barons, two oal abolition of all the remains of feu- 
archbishops, and 24 bishops; the whole dalism by 12 Gar. II. 24, their newer 
number has thus increased to 150 ; the position appears still more unalloyed 
temporal peerage has already almost and decided. In 22 Gar. II. the King, 
doubled. To the Long Parliament of renewing an old custom, again began 
Gharles U. in 1661, &ere were sum- to take part personally in the prooeed- 
moned five dukes, four marquises, 56 ings, without^ however, enhancing the 
earls, ei^ht viscounts, and 69 barons ; dignity of the proceedings by his high 
the number of the temporal peers alone presence, 
is now 142. In 81 Gar. II. the whole 
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admission of the county palatine of Durham, and by another 
increase in the representation of the boroughs. In the Par- 
liaments of the Bepublic, the towns, from possessing four- 
fifths of the votes in England, had been reduced to one-third, 
but were now again represented in greater number than 
before. After the Eestoration, country gentry. Church, and 
Grown all agreed to keep down the spirit of independence that 
was showing itself in the middle classes of the towns. The 
Corporation Act (18 and 14 Gar. II. c. 2), sufficed for this 
purpose for a number of years. But during the Long Parlia- 
ment of Charles II., opposition in this quarter was again dis- 
cernible in the several by-elections. Thus situated, Charles 
II., in 1681, resolved, in the interest of court influence, still 
further to cripple the constitution of the boroughs. By the 
writ of qvo warranto the new principle of a " forfeiture of the 
municipal constitutions " was applied in cases of abuse or 
informality. The charters were cancelled in great numbers, 
to be replaced by new ones of an oligarchical nature. James 
II., continuing this campaign, created everywhere small select 
committees, which, like the civic offices, were to be revocable 
at the pleasure of the Crown. In London alone, Jeffreys 
robbed 1900 enfranchised freemen of their suffrage, and was 
nevertheless blamed by the King for not making a more tho- 
rough clearance. In a few years 200 new charters of this 
description were issued. Including the mutilated municipali- 
ties, the number of members for England and Wales after 
the restoration was 512. (8) 

(3) The oonBtitution of the Lower cies, but of the whole country. With 
House was increased under James I. the Stuarts begins a general tendency 
b^ twenty Hseven, under Charles I. by to a transformation of the municipal 
eighteen, and under James U. by six oommunities by incorporation. Even 
members. The excessive number of James I. considered a social organiza- 
borough representatives had for cen- tion and creation of close boroughs a 
turies been a legislative problem. It very ** politic " measure, and in the 
had arisen at a time when the Commons, twelfth year of his reign, when Dun- 
as yet in a subordinate position, as- gannon, in Ireland,wa8 made a borough, 
sembled principally to vote the taxes. it Was declared by his judges that the 
The Lower House was now a corporate King could by his charter so incorporate 
unity, the members of which, after the city in the form of select classes and 
long political struggles, had for a long a commonalty, that the whole body had 
time considered themselves no longer the rightto send members to Parliament, 
merely as delegates of their oonstituen- whilst the exercise of the right was at 
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Apart from this, the constitutional straggle greatly elevated 
the self-reliance of the Commoners. The local government 
system became consolidated in the parishes, and allowed the 
middle classes, who took part in it, to exercise a stronger 
influence upon the parliamentary elections. Besides this, 
the enormous suppression of the poorer electors in the munici- 
pal constituencies by the new corporation charters assimilated 
the relations in town and country to each other in favour of 
a uniform influence of the gentry in both borough and county. 
The great extension of the magisterial ofdce especially 
strengthened the legitimate influence of the gentry, began to 
level the difference between the greater and lesser nobility, 
and to give to the whole of the more highly educated and 
wealthier classes the common feeling of a dominant class. In 
the intellectual life of the people the internal effect of the 
Eeformation was now everywhere manifest. It is accordingly 
easy to understand, how, after the Bestoration, the House of 
Commons was enabled to proceed with an amount of self- 
reliance till then unknown. During its eighteen years' dura- 
tion, the Parliament, much against Charles the Second's 



the same time confined to the select 
classes. After this fashion, under 
James I. and Charles I., seventeen old 
boroughs were reinstated in their lost 
parliamentary franchise ; and fonr new 
parliamentary boroughs were created. 
The Parliament itself, which since 
James I. had gained the exclusive 
right of deciding its own elections, 
now also acknowledges in a resolution 
of committee of the year 1623 the prin- 
ciple that a limitation to a narrower 
circle of electors could validly take 
place by "prescription and custom, 
whereof the memory of man runneth 
not to the contrary." In another 
direction, in a celebrated committee of 
the year 1640, under the presidency of 
Serjeant Glanville, the old maxim tiiat 
every one paying scot and bearing lot 
was entitled to the franchise, was again 
recognized to be the regular rule, and 
applicable in every doubtful case. After 
the experiences of the revolutionarjr 
period the question had now become 
a highly important one which on all 



sides now began to be estimated aright. 
The municipal elections opened to the 
landed geniiy in their magisterial and 
social position an almost greater per- 
sonal influence than the county Sec- 
tions, yet not to every gentleman, but 
only to such as to a certain extent 
respected the interests of the towns 
and their feelings, and endeavoured 
to win them over. They remain ac- 
cordingly the chief hearth of political 
and dissenting opposition, from which 
the provincial opposition drew its chief 
strength. Instead of a reform the 
Grown, however, only gives them the 
mutilation of the right of su£&age by 
charters framed upon oligarchical lines. 
Moreover, it was reserved to the Crown 
to make changes from time to time in 
the new charters, at its pleasure, through 
Government commissionerB. Instead of 
restoring a self-relying and independent 
citizenship on lines analogous to those 
of the county system, the Stuarts prao* 
ticed their kingcraft even upon the 
towns. 
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intentions, had educated a body, the most illustrious members 
of which felt themselves the equals in political experience and 
social position of many of the peers recently created from 
among themselves. Thus may be explained the numerous 
disputes between the two Houses concerning competence and 
etiquette. 

With respect to the finances, the influence of the Lower 
House appears materially enhanced. In 1626, the Commons 
succeeded in establishing their precedence in the question^of 
Tpnney^bills, with regard to which they figure as the^ solely 
voting part oT'the legislature. This claim was further 
strengthened by the abolition of the hereditary feudal revenue 
of the King. The concentration of the whole of the direct 
State taxes by a uniform assessment, combined with the new 
requirements of the State and the army, but most especially 
the bad financial economy under Charles H., conduce to a 
constant extension of the right of voting the money bills. 
After 1664 tenths and fifteenths are no more mentioned, but 
the old republican mode of assessing land and income tax in 
concreto is again resorted to ; Cromwell's rectification of the 
tax-rating and assessment lists was accordingly retained. 
Into this thorough taxation-assessment, ecclesiastical property 
was likewise drawn. Since the special money grants of the 
clergy had long since lost their peculiar character, it was only 
a somewhat delayed consequence, that the outward form also 
of the grant in Convocation was in 1664 abolished by means 
of a simple agreement between the Lord Chancellor and the 
archbishop, in return for which, as a matter of course, the 
right of suffrage in parliajnentary elections was conceded to 
the clergy by virtue of their freehold tenure. By 16 and 17 
Car. n. c. 1 the parliamentary subsidies were for the first 
time raised according to this new system. The long labour 
of reuniting the clergy with the laity had involuntarily at- 
tained this result. Still more durable was the influence of 
the Lower House owing to the introduction of the so-called 
appropriation clauses into the money bills. Amid all the 
intrigues of the court and of parties, a change was effected 
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by 17 Gar. II. c. 1, according to which a clause of expenditure 
is annexed to the money grant, by which the Lower House 
assumes the control of the expenditure-budget of the State, 
and thus gains a less apparent but a permanent influence 
upon the course of political administration. (3*) 

It is characteristic, that both Houses, when at the height 
of their loyalty, are bent with a hitherto unheard of aeal upon 
establishing and enlarging their personal privileges. In 
16 Charles 11. the House recurred to the unconstitutional 
criminal proceedings taken against Sir John Elliot and Ms 
associates. With the complete concurrence of the Upper 
House, the judgment delivered at that time by the King's 
Bench was declared null and void, and the unconditional 
irresponsibility of the members for their speeches and pro- 



(3*) OddJy enough ibis change in 
the budget was brought about by the 
aid of an intrigue at court. Sir George 
Downing, one of the tellers in the Ex- 
chequer, suggested to Charles 11. that 
a proviso should be added to the im- 
pending bill of supply, '* that all moneys 
to be raised by the bill should be ex- 
clusively applied to the purposes for 
which they were voted." By this 
means the disposal of supplies would 
be taken from the Lord High Treasurer, 
and the King would be enabled person- 
ally to conduct the business of the Ex- 
chequer, so that the Exchequer would 
at once afford the best opportunity for 
investing moneys, and in consequence 
would become the greatest bank in 
Europe. This was connected with the 
custom of raising, for the current needs 
of the Government, loans from bankers 
(at that time the Goldsmiths* company, 
in London), upon the personal credit 
of the King and the Lord Treasurer. 
The King probably wished by this 
clause to evade the obligation of em- 
ploying the moneys voted for the re- 
payment of such advances. The minis- 
ters strove to get the dangerous in- 
novation annulled (**Life of Claren- 
don," continuation, p. 315, 8eq.)\ but 
the bill had already passed the Lower 
House, and though it was delayed by 
the Lords, it could not be thrown 
out, without risking the whole vote 



(£1.250,000). The King 
declared that the clause had been i»o- 
posed with his sanction, and the Act 
(17 Car. II. c. sec. 5) really pasaed with 
the proviso, that a separate account 
should be kept of the moneys raised in 
accordance with this adt, distinct from 
the King's other revenue, ^'and that 
no moneys leviable under the act should 
be issued out of the Exchequer during 
the war, but by order or warnint, men- 
tioning that they were payable far the 
service of the war." In tlie ensuing 
year the Commons again voted the sup- 
plies with the same disagreeable pro- 
viso, to which the King agreed with a 
bad grace, and promised to appoint a 
commission under the great aetd, which 
was indeed, pro forma appointed. But 
in the ensuing year was passed the stat. 
19 Car. U. c. 9, "an Act for taking 
the accounts of the several sums therein 
mentioned," by which the Lower House 
effectually secured a power that had 
been occasionally exercised in the 
fifteenth century, of examining into 
the special application of the public 
revenue, and thus exercising the right 
of jointly controlling the expenditure 
budget. The clause of appropriation 
became from that time forth more and 
more a standing formala, and in the 
eighteenth century with some excep- 
tions was permanently inserted. 
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cedure in the House was recognized by express resolution 
(Hatsell, " Preced.," i. pp. 86, 208 %eq,, 251 seq.). Liberty of 
speech has since that time never again been called in question. 

The relation of the Crown towards the greatly increased 
pretensions of Parliament was in no wise so favourable as the 
ultra-royalist theories led men to expect. However, in spite 
of the abolition of the Star Chamber and the Court of High 
Commission, there was still many a loophole for the effectual 
exercise of the King's influence in his spiritual supremacy and 
temporal prerogatives; by the appointment of the council 
and the judges of the realm, and by other rights of appoint- 
ment in both Church and State, by grants of favours, by 
personal influence with the members of both Houses, and 
^th important local officials. The future of the monarchy 
depended upon the use which it made at this time of its per- 
SDual rights. But Charles U., fatally misjudging the future, 
eiercised these rights in a manner which has covered his 
mme with everlasting obloquy. The narrower the sphere of 
a possible use of the royal prerogatives had become, the more 
uiconscientiously was it exercised by Charles II. and James II. 

1. The right of appointment vested in the cotmcti leads in the 
hands of Charles II. to the transformation of an honourable 
council of ministers into an unprincipled cabinet. James I. 
had, after the death of Elizabeth's old ministers, abandoned 
the custom of the continuous transaction of State business in 
the council in order to enforce his private ideas with respect 
to Church and State in confidential cabinet deliberation. 
Charles I., himself irritable and inexperienced, carried on 
with heedless advisers this mode of government, which at 
every critical moment gave the Queen and the courtiers a 
deciding voice. But under Charles II. the second era of a 
cabinet government begins, which is remarkable as the per- 
sonal creation of the King. Even after the judicial powers of 
the council had been cut away root and branch, there was 
left to this cabinet the decision as to important measures of 
domestic pohoy, and the whole province of foreign affairs, 
which latter, from their very nature, could not be dealt with 
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according to legal principles and parliamentary laws. The 
use made of these under the Cabal ministry, as well as under 
Shaftesbniy's and Danby's administration, is known to his- 
tory. In the European complications of that time, France 
pursued no other aim but that of hindering the consolidation 
of the constitutions in the neighbouring states, weakening 
their participation in European diplomacy, fostering their 
internal dissensions, and directing the personal interests of 
the several monarchs to dynastic alliances and treaties of 
peace. The greftt Louis actually succeeded in doing this in 
England. The position of foreign affairs had, in the second 
half of the seyenteenth century assumed a more complex form 
than in the first half. The question of Protestantism stood 
no longer alone in the foreground, but was intermixed with 
questions of the European balance of power. The natura 
alliance of England and Holland was at times opposed by % 
petty spirit of trade jealousy. Here was a fruitful soil for 
diplomatic complications, for which Clarendon's dismissJ 
was the signal. When in 1668 the King found his coffes 
empty and the temper of his Parliament doubtful, he devisid 
the plan of entering into secret negotiations with the King if 
France, which might lead to the furnishing of money supplies. 
In the course of the confidential conrespondence, the question 
of religion became mixed up withNihe money question. In 
January, 1669, the King summoned Clifford, Arlington, and 
Arundel to a confidential conference at the Duke of York's, 
and declared how painful it was for him not to be able to 
confess his true faith. With tears in his eyes he entreated' 
them to advise him as to the best manner of enforcing the 
Catholic religion in the realm. This negotiation leads, aft^ 
the lapse of a year, to the secret treaty with France (1670), 
in which it is left to Charles to choose the time that shall 
appear most suitable to him for publicly declaring himself a 
Catholic. On the other hand France promises an annual 
sum of £200,000 for defraying the war expenses, for the pro- 
mised assistance against the Dutch, and for keeping down the 
dissatisfaction that was to be expected in England. Both 
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parties give np all claim to independent peace negotiations 
(Eanke, iv. 858 seq.) When the French subsidies are ex- 
hausted, Charles again demands, in the year 1674, a fresh 
subsidy of £400,000, with the intimation that otherwise Par- 
liament would have to be convened, which would at once 
declare for war in alliance with Holland against France. 
Louis, however, on this occasion, pleads want of money, and 
grants only about one-fourth of the sum demanded, on the 
King's promising to prorogue Parliament from November, 
1674, to AprU, 1676. In the later negotiations (1678) Charles 
II. adheres to the policy of selling his neutrality at the highest 
price which could possibly be obtained from France. Whilst 
the increasing greatness of France fills Europe with alarm, 
and Parliament, ready for war, in 29 Car. II. declares for 
an alliance with the States General, the King ungraciously 
replies to the address, '' that it was a matter ill calculated for 
the interference of the House, which was encroaching upon 
his prerogative of making war and peace." In this state of 
affairs, Louis accords a further payment of 2,000,000 livres 
for the year 1681, and an annual allowance of 500,000 crowns 
for the two following years. Whilst the King declares to 
Parliament his readiness to begin a war with France, and 
demands subsidies for this purpose, he is at the same time 
engaged in selling his services to the French King at the 
highest possible price. The legal responsibility of the minis- 
ters for violations of law certainly did not suffice for treason 
on the part of the King himself. It can easily be understood 
how Parliament came to extend impeachments of ministers 
to their political conduct, to the "honesty, justice, and 
ability " of the ministerial administration, a principle which 
was first laid down in the impeachment of Danby, and led to 
the idea of a so-called political responsibility of the ministers 
to Parliament. (1) 

(1) The cabinet and the foreign lar deliberations with the assistance of 

policy of Charles- II. was the develop- the judges, and the formal recording 

ment of a system of earlier invention, of the proceedings. Charles I. had 

James I. had more and more abandoned during uie civil war at last given up 

the solemn sittings of the council, regu- all formality. The loophole which was 
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2. The right of appointing thejvdges had been already made 
use of by Charles L for filling the bench with men of con- 
fidence and adherents of absolute Bovereignty, and, by the 
infinence of the cabinet and the court for making the judges 
instruments of an unconstitutional Goyemment. The second 
period of the Stuarts in this matter likewise went to greater 
lengths than the first. After 1665, the revocable appoint- 
ments of judges were resumed, and, after Clarendon's dismis- 
sal, the King thought he need put no further constraint upon 
himself. During his reign three lord chancellors, three chief 
justices, and six judges were dismissed, notoriously for politi- 
cal reasons, and, on the other hand, the most important 
places were filled by pliant minions of power. The maxim 
of (joyemment, which Bacon had applied to Henry VII., had 
returned, yiz. " he goyemed his subjects by the laws, but the 
laws by the lawyers." The more cunning devices of Charles 
the Second tried to prevent these manipulations of justice 
from becoming too notorious. In the action against Sir S. 
Bamardiston, however, a procedure was employed which was 
patent to every one, by which the King, immediately before 
the decision in the appeal court, appointed as members of the 
court sundry counsel who had conducted the prosecution. 
When the proceedings touching the pretended papist plot 
began, Chief Justice Bainsford was dismissed to make room 
for Scroggs, who proved himself entirely worthy of the confi- 
dence reposed in him, by continuing the false charges first in 
one direction and then in another, and by freeing the Duke 

here afforded Charles II. left the whole at a reunion with Borne ef, Banke iv. 
of foreign policy open to an irregular 232-256 ; as to the origin of the Test 
treatment Alliances, treaties, and Act, iy. 411-425; as to the secret 
political combinations in foreign af- Treaty with France of 1670, iv. 358- 
fairs were the proper field for the 376. It was only in the later compli- 
frivolity of his character. In Charles cations that Louie XIV. came into im- 
II. there was added to the perverse mediate connection with the opposition 
family traditions the influence of French in Parliament (Banke, v. 55-73X as to 
education and manners. A thorough which Charles was quite as much de- 
description of these foreign affairs ceived as the Parliament was by him. 
(Banke, iv. 196-496 ; v. 1-92) presents The total amount of the French pay- 
extraordinary difficulties on account of ments to members of Parliament is 
the complication of the European and said, however, not to have exceeded 
cabinet intrigues with the party-system the sum of £16,000. 
of Parliament. As to the nrst attempts 
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of York from a serious charge, by the sadden dismissal of a 
grand jury. As he had, however, completely lost his credit 
by this notorious scandal, it was found to be expedient to give 
him a successor, who had, on the same occasion, proved him- 
self quite as unconscientious. Femberton was made chief 
justice, chiefly, that he might preside at the trial of Lord 
Bussell, whom he certainly brought to the scaffold without, 
however, satisfying all the expectations of the court. He was 
accordingly soon replaced by a successor, on whom the King 
could even more imphcitly rely. The judicial decision most 
important for the King at this time was the annulling of the 
municipal constitution of London and of the borough charters. 
For this purpose, after the dissolution of the last Parliament 
(28ih March, 1681), the proceedings began by a writ of quo 
warranto^ under the conduct of Saunders, the most adroit 
special pleader of his day. After the case had been drawn 
up with every artifice, Saunders was appointed Chief Justice 
of the King's Bench (Amos, 141, 263). As an extra precau- 
tion, Charles personally exhorted the judges that they should 
dehver judgment in his favour, whereupon the city was con- 
demned to lose its municipal privileges and to pay a fine of 
d£70,000. James II. was still more shameless, and in three 
years went so far as to dismiss twelve judges, and to raise 
that personification of dishonour, Lord Jeffreys,' to the chief 
justiceship of the King's Bench, to the post of Lord Chan- 
cellor, and to that of president of a kind of pseudo Court of 
High Commission. Sir Edward Herbert and Sir Francis 
Withers were in 1685 dismissed from the King's Bench on 
account of their refusal to issue a legal decree at the King's 
behest ; Chief Justice Jones, Chief Baron Montague, and the 
Judges Charleton and Nevil were dismissed in 1686 on 
account of their scruples as to the King's power of dispensa- 
tion, and the judges Powell and Holloway in 1688, on account 
of their vote in the trial of the seven bishops. On the decisive 
question of the dispensing power, James first of all obtained 
a legal opinion as to his power to suspend the Test Act. 
Then, for the sake of form, a prosecution was commenced 
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against a Catholic officer in the King's Bench, which Court, 
after the removal of the opposing judges, and with the aid 
of fresh appointments (among which were those of two Catho- 
lic judges), now at length arrived at the decision, that the 
laws were " the Bang's own laws," from which the dispensing 
power of the King was deduced. James called this a simple 
measure, in order that the judges should be ''all of one 
mind." (2) - 

With this staff of judges, the political trials were now con- 
ducted according to instructions from court, and thus were 
the unsettled principles of high treason, sedition, and the 
laws and ordinances touching the press manipulated. The 
chief handle for such action was found in the old indefinite- 
ness of the laws affecting high treason, which indefiniteness 
was increased by the clause in an Act of 1661, to the effect 
that ''printed matter, writing, sermons or malicious and 
deliberate speeches " were to be regarded as a sufficient evi- 
dence of fact. Just as elastic was the notion of sedition since 
Clarendon had laid down that the publication of a seditious 
work was equivalent to bringing an army against the King's 
throne. Amongst others, the trial of the seven bishops was 
set on foot on a charge of sedition, the notion of which, to use 
an expression of Lord Guildford, was of the " nature of soft 

(2) The appointment8 to the judicial dismissal was that he had on ciiouit 
bench returned with the restoration to contradicted the opinion of Scroggs, 
the old forms. A monograph on the '*that the presentation of a petition 
Constitution under Charles II., by for the summoning of Parliament was 
Amos (London, 1857), gives the details high treason, and that the King oould 
of the administrative conditions for the by ordinance ordain what he plei^ed.** 
most part correctly, though somewhat Pemberton's dismissal was followed by 
exaggerated by the manner of grouping the still more scandalous appointment 
them. After 1665 Charles IL appears of Saunders. After the death of Chief 
to have made use of the long proroga- Justice Baunders, Jefireys was ap- 
tion of Parliament, quietly to reintro- pointed chief justice primarily for the 
duce revocable appointments durante conduct of the political trial or Sidney. 
bene placito. In quick succession Lord On the occasion of the impeachment of 
ChanceUor Clarendon, Shaftesbury, and Lord Danby Lord Jefireys also per- 
Bridgeman, Chief Justices Rainsford, formed the still more important service 
Scrogg^, Pemberton, and six justices of freeing the minister from arrest, on 
were dismissed, notoriously for political bail, without setting forth any reasons 
reasons. Apparently for the same — *' the first dumb judgment in West- 
reasons the judges Atkyns and Leeke minster Hall," as it has been called by 
gave in their resignation (Foss, vii. 4). a later Solicitor-General (Amos, 56). 
In the case of Atkyns the reason for his 
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wax." But most elastic of all was the notion of libel. The 
interpretation of such notions was supplemented by the press 
laws of the time. The leading statute 18 and 14 Gar. II. c. 88 
was only to remain in force for three years, but was twice 
prolonged until 1679. After it had expired, a new ordinance 
appeared in the London Gazette on the 17th of May, 1680, 
and was the object of violent attacks in Parliament. Tet, in 
the stream of reaction of the year 1685, the old press laws 
were again revived. In consequence of the large powers 
appertaining to the judicial office, the criminal sentences, 
especially for Ubel, overstepped all bounds. Not only were 
fines of j640,000 and similar sums imposed, but even lashes 
with the cat-o'-nine-tailp (Johnson, a clergyman, was con- 
demned to 817 lashes for libel, cf. Amos, 258). Judgment was 
given in favour of the Duke of York for damages of £100,000 
on three different occasions. 

From this judicial staff proceeded that brutal intimidation 
of juries, which characterizes this period. The natural result 
was the passing of the Habeas Corpus Act, and the uncon- 
ditional acknowledgment of the irresponsibility of juries. In 
a famous decision of 1679, the courts of common law at 
length recognized that the jurors were not responsible for the 
legality of their verdict. Under James II. the acquittal of 
the bishops, in the face of their prosecution by a despotic 
monarch, produced a permanent conviction, that in an unani- 
mous verdict there lay the strongest guarantee, which a 
judicial constitution can afford against despotism and party 
passion. The whole body of the judges, however, was so 
corrupt, that, after James's expulsion, only criminal prosecu- 
tion and dismissal could be resorted to. After these experi- 
ences it even did not appear to be easy to declare the judges 
irremovable by law ; rather was the more attention paid to 
impressing the legality of the Government, not merely upon 
the consciences of a number of paid justices, but upon a still 
broader combination of the judicial office with the propertied 
classes. (2^^) 

(2*) An impediment to siioh an ad- in the jury. According to a clever 
ministration of justice was stiU found plan, which he had oontinued for 
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8. The 'personal influence of the court upon Parliament, and 
npon the appointments of other officials, was still extensive, 
and was exercised by Charles II. in a manner which gained 
for the Long Parliament the name of the Pensionary PwrUa- 
ment. Amidst such surroundings it was really difficult to 
maintain personal integrity in a parliamentary office, or, in 
party formations, anything like constancy. The list of the 



yean, and in which Chief Justice 
North, hiB brother, and a Turkey mer- 
chant were eniployed, together with a 
third brother, Charles XL by unworthy 
means succeeded in appointing subser- 
yient sheriflEs for London, with a view 
to the summoning of the grand jury. 
In the correspondence on this subject 
the name of the object is directly de- 
clared to be the removal of that mon- 
ster which in the years 1680-1682 had 
raged in the city of London under the 
name of Ignoramus (that is, the ignoring 
of bills by the grand jury). The ques- 
tion for the Crown was, whether treason 
and sedition were still punishable in 
London and Middlesex or not. The 
details are given by Amos, 266 seq. 
One of the objects of annulling the 
municipal charters was to remove the 
independent sheriffs and magistrates, 
who had to draw up the lists of the 
jurors liable to serve. In November, 
1683, by a jury under the new system, 
Algernon Sidney was actually brought 
to the scaffold. In the midst of such 
a state of things the Act of Habeas 
Corpus was passed, after various at- 
tempts at the measure in the years 
1668, 1670, 1674, and 1675 ; cf. Amos, 
pp. 180-190. Lord Shaftesbury must 
be regarded as the prime author of 
this Act. The reason for its accept- 
ance by Charles II. was that he was 
just aliout to dissolve Parliament, to 
attain more ^Eivourable elections against 
the Bill of Exclusion. Under these 
conditions the bitter words of Marvell 
at the close of Charles the Second's 
reign are readily understood, '*what 
French counsel, what standing armies, 
what parliamentary bribes, what 
national oaths, and all the oUier ma- 
chinations of wicked men had not 
been able to effect, was more compendi- 
ously acted by twelve men in scarlet" 



(Amos, 261). But still more shameleBS 
does this royal system appear under 
James n. Lord Chancellor Jeffivya, 
who may well be regarded as an. au- 
thority upon such questions, describes 
his colleagues of tnat time with his 
accustomed frankness, ** as for the 
judges, they are most of them rogues ** 
(Foss, vii. 201). The uncongenial task 
of sketching the life of this Chief 
Justice, Lord Chancellor, and Presi- 
dent of the Court of High CommiBsiiHi, 
is again undertaken by Foss, viL 226, 
seq. After James the Second's expul- 
sion not one of the ten justices who 
were then in office was found worthy 
of being retained ; Lord Jeffreys was 
condemned to outlawry and the confis- 
cation of his goods, and six others were 
expressly excluded from the Act of In- 
demnity. Under these circumstanoes 
England learned to appreciate the 
value of an honorary magistracy in 
self-govenmient, which granted to the 
official, in spite of his revocable ap- 
pointment, a full judicial independence 
by virtue of property. After the Be- 
storation had removed the oppression 
which Cromwell's military governors 
had practised, the judgments of jus- 
tices of the peace, in spite of the some- 
what patriarchal exercise of their 
powers, and their excessive rigour in 
dealing with poachers, were still re- 
garded as an upright justice in a 
corrupt time. Among the abuses by 
which James II. characterized his short 
reign, is to be reckoned also the sys- 
tematic consistency with which magis- 
trates, who had shown a want of 
complaisance to the intrigues of the 
court, were struck off the lists, but 
without any particular result. The 
office of justice of the peace and the 
jury passed unspotted into the eigh- 
teenth century. 
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recipients of pensions as a sort of official salary, includes the 
names of the first men of the day. At times there appears to 
prevail also among the opposition only belief in the material 
value of money and* office, as the one great object of the time. 
To the great public offices in those days were attached salaries, 
which amounted from one to two per cent, of the whole State 
revenue ; greater than the income of the richest lords. The 
struggle for office, acted and reacted upon by the intrigues of 
parliamentary parties, became thus a struggle for life and 
death, and round the leading men of the moment were 
gathered a number of intimate friends, who clung fast like 
polypi to the State treasury. All that was required for office 
was a confession of faith in the dominant faction, a readiness 
to further their nearest aims and ends, adroitness in intrigue, 
and a quick perception, in order to be able to descry the 
change of parties at court and in Parliament at the right 
time. In like manner, the internal administration of this 
period left behind it the impression, that the trustiness and 
honesty of the central government were not to be expected 
to emanate from the Crown and the court, but from Parlia- 
ment, and most especially from the character of the nation. 
In opposition to the court party, a " country party " had 
become formed. The council, though internally broken up, 
enters, in the persons of the individual and responsible 
ministers, into more apparent relations with the majorities 
in the Parliament, in which also the growing participation of 
the Lower House, especially in the offices of Secretary of 
State and in the Treasury Commissions, is also visible. (8) 
The transition to the system of party government is through- 
out visible. 

(8) The general character of the ad- in the mouths of men of political 

miniBtration and the bnreaucraoy may and ecclesiastical anthoritj tJian under 

be explained by the deeply rooted this dishonourable system. The cha- 

animosity displayed by the parties, be- racter of the politicians and officials 

tween which the bureaucracy stands of this time is described by Macaulay 

without finding any support in the in his ** History," chap, it, as follows : 

Grown. It is characteristic of the ^ Their character had been formed 

progranmie put forth by each party amidst frequent and violent revolutions 

that the name of the King and the will and counter revolutions. In the course 

of Qod have never been more common of a few years they had seen the ecole- 
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aiastical polity of their oouiitiy repeat- 
edly changed. . . . They had seea 
hereditary monarchy aholished and 
restored. They had eeen the Long 
Parliament thrice supreme in the State, 
and thrice diseoWed amidst the curses 
and laughter of millions. . . . They 
had seen a new representatiye system 
deyised, tried, ana abandoned. . . . 
They had seen great masses of property 
yiolently transferred from Cavaliers to 
Roundheads, and from Roundheads 
back to Cavaliers. During these events 
no man could be a stirring and thriving 
politician who was not prepared to 
change with every chimge of fortune. 
. . . One who, in such an age, is deter- 
mined to attain civil greatness must 
renounce all thought of consistency. . . . 
He catches without effort the tone of 
any sect or party with which he chances 
to mingle. . . . There is nothing in the 
state which he could not, without a 
scruple or a blush, join in defending or 
in destroying. Fidelity to opinions and 
to fHencis eeems to him mere dulness 
and wrongheadedness. Politics he re- 
gards, not as a science of which the 
object is the happiness of mankind, but 
as an exciting game of mixed chance 
and skill, at which a dexterous and 
lucky player may win an estate, a 
coronet, perhaps a crown, and at which 
one rash move may lead to the loss of 
fortune and of life.** The wretched 



state of affairs that ensues, and obeer- 
vation of the fact that by the dissolution 
of the council only the influence of 
Parliament vras enhanced, appears in 
1679 to have obtained a hearing for Sir 
W. Temple's plans of reform. The 
council is for the future to consist of 
thirty members, of whom one-half are 
to be high state officials; the other half 
to be appointed from among the chiefiB 
of the opposition, both in the Upper 
and in the Lower House. The mem- 
bers shall have a joint income of 
£300.000, in order to "balance" the 
Lower House, which was at that time 
estimated at £400,000. As a counter- 
poise to both court and Parliament 
there shall accordingly be formed 
again a standing political body, and 
the statesmanlike originator of the 
scheme hoped that the responsibility 
of the business and the delib^aticm 
would again engender a corporate 
spirit. But for an active governmental 
body, the number of the members was 
too large; at all events the attempt 
after three such reigns came too late 
for England. Neither the King nor 
the parties were in earnest There was 
at once again formed of this council a 
secret committee, and the whole institu- 
tion had after the lapse of a year 
nothing more than a nominal existence 
(Ranke, v. 101 ieq. ; Macaulay, Essay 
on Sir W. Temple> 
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CHAPTER XLII. 

Sl^e (Sxpulston of ^ Sbtnam. 

In the mifierable state of the epoch of the Bestoration, the 
first symptoms of an amelioration became apparent in the 
life of the communities in town and county. Firstly, it was 
the old landed gentry, rough, stolid, and full of prejudice, 
but yet full of zeal for the honour of the nation, in whom 
indignation at such a method of government found expression. 
In the boroughs, the oppressed puritan spirit gradually began 
to stir. The royalist party had wished to restore an ideal 
taken from England's past. Their ideal of a monarchy was 
derived from the glorious days of good queen Bess ; instead 
of these, a Stuart had been restored with a corrupt court and 
an unprincipled bureaucracy. There were many who stiU 
believed that the Edng was only entangled in the meshes of 
a small number of wicked men, and thus estranged from his 
faithful people, and that the deception could not last. But 
yet it lasted, and a bad ministry was succeeded by a worse. 
Every exclusive acquisition of power by any party was followed 
by a period, of disappointments. The neglected Cavalier, the 
persecuted Presbyterian, and the dismissed officer of the 
army, had each his own peculiar grievance and foimd himself 
in a worse position than ever before. Charles the Second's 
government was not modest in the demands it made upon the 
taxpayers. Of the employment of the people's money, of 
the negotiations with foreign countries, of the immoral state 
of things at Westminster^ enough was heard in the counties 

VOL. II. X 
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to awake a Btrong mistrust. Such feelings could only in- 
directly and sporadically affect Charles the Second's Long 
Parliament by means of by-elections; but, from the year 
1665 on, they gradually increased, and showed themselves ra 
the judicial proceedings. Attention was more drawn to the 
abuses of the administration, national grievances again revive, 
and impeachments of mim'sters and high officers return again, 
and down to the close of the period* have attained the hitherto 
unheard-of number of forty. It is the perennial spirit of 
legality and equity, which is ever renewed in the independent 
activity of this nation, and in the daily exercise of the magis- 
terial office, especially in the judicial and police administra- 
tion. In the social life of the community, that party spirit, 
which separates the established churchmen from the dissenters 
becomes gradually quieted down. Both are still united in their 
detestation of papistry, that irreconcilable foe of the Estab- 
lished Church and of the parliamentary constitution. The 
royalists acknowledge, though with much reluctance, that 
their non-conformist opponents may still be ''religious men'' 
and good subjects. In opposition to the abuses of the 
administration, a sense of legal liberty again returns in the 
Parliaments of 1679 and 1680, which reminds us of the 
commencement of the Long Parliament of 1640. Disregard- 
ing the doctrines of Oxford, the Parliament again demands 
a government " according to law." The servants of the King 
must obey the laws ; the King must neither excuse them from 
observing the law, nor pardon a minister who has been con- 
demned for its violation. The taxes must not only be voted 
by Parliament, but their employment also be regulated and 
controlled by Parliament. No one must be arrested except 
upon special and legitimate grounds, nor detained in arrest 
except by the decision of a judge, nor condemned otherwise 
than by the verdict of an independent jury. Amidst all the 
changes and intrigues of parties there is preserved a spirit of 
civil liberty, which with the Habeas Corpus Act, the irre- 
sponsibility of the jury, the right of the Lower House with 
regard to the budget, and the struggle against a censorship of 
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the press, enforces a new Magna Gharta, which is this time 
won not by the barons, but by the wider circle of the gentry, 
and mainly by the Lower House. With civil order the sense 
of civil liberty returned. After the extreme parties both in 
Church and State, under bloody Mary, Straflford and Arch- 
bishop Laud, Cromwell and the Puritan army, had become 
worn out and had finally shown their impotence, more liberal 
ideas at length established the opinion, that conceptions of 
God and of divine things and political conceptions of the 
civil power should be subjected to no absolute veto by the 
censorship of the press. The abrupt change in its application 
at last overcame the censorship in principle, so that it is from 
henceforth only retained by Crown and Parliament as an 
exceptional measure, to be applied under extraordinary cir- 
cumstances.* It is this spirit which, in spite of all party 
errors, both internally and externally, at least strives after 
what is right, and which makes this time an era of " good 
* laws and bad government," as it has been called by Fox. 
But the right bounds are once more overstepped. 

The bill for the exclusion of the Catholic succession, agitated 



* Its application in the revene direc- 
tion cauBed the fall of the oensorship 
of the press in England. Charles the 
First's Cffisaro-papism had introduced 
the most oomprehensiTe system of 
press laws by decrees of the Star 
Chamber of the 11th of July, 1687. 
In the war against Charles I., however, 
the Long Parliament continues the 
practice of the Star Chamber. In the 
year 1643, similar ordinances were 
issued by both the antagonistic Par- 
liaments, and censors appointed. After 
the King's defeat. Lord General 
Fairfax and, in later times, CromweU 
carried out the ordinances of Parlia- 
ment. In 1653 an order of council 
enjoined that no public news or com- 
munications should be publislied with- 
out the leave and approbation of the 
Secretary of State. In 1654 and 1656 
new commissions were appointed, with 
more rigorous measures against political 
writings, by which, however, Cromwell 
endeavoured to moderate the thirst for 



persecution in religious matters. After 
these rules had been enforced for 
twenty years in an adverse sense, a 
statute 13 and 14 Charles II. c. 33, 
with a rigour which is characteristio 
of the Restoration, essentially repeated 
the ordinances of Parliament relative 
to the printing licences. The number 
of master printers was restricted to 
twenty; they must give security, and 
on demand of the censor give up the 
name of an author. The printing 
places for books are London, York, and 
the two university towns. This law 
was only to remain in force two years, 
but was twice prolonged until 1679; 
and then by orainance of the 17th of 
Mav, 1680, it was again renewed after 
violent opposition in Parliament ; then 
in the reaction of 1685, it was again 
prolonged for a further period of seven 
years; finally, for two years, by 4 
William and Marv, c. 24, until 1694, in 
which last-namea year the censorship 
was finally extinguished. 
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for by the minority, led after 1681 to disseiiBion and reaction. 
The opposition had boldly advanced so far as to threaten the 
hereditary monarchy. And here for the first time that party 
agitation which has periodically repeated itself down to our 
times becomes prominent. It developed a hitherto unheard- 
of election struggle, in which the rival parties figure as 
petitioners and recusants. The party passion of the opposition 
called the royalists Tories, a word derived from a CathoUc 
party sect among the common people in Ireland ; whilst 
the country party called their opponents Whigs, a name 
taken from a low and extreme class of covenanters. Men 
soon became accustomed to these mutual nicknames, chosen 
in the heat of the struggle by each party for its opponents, 
and they have been retained down to the present day. The 
supporters of exclusion (petitioners), however, are in the 
minority, attacking as they did the basis of the prerogatives 
and the source of the privileges of the upper classes. The 
clergy, deeply interested in the question, wage an actual 
crusade against these principles. Once more the doctrine 
of passive obedience, of the unchangeable hereditary right 
of the Crown, of the divine origin of the patriarchal descent 
of the monarchy, resounds from every pulpit. The London 
Gazette is again full of addresses of loyalty. The Crown 
quickly took advantage of this favourable turn of events, to 
strike a decisive blow at the municipal constitutions, which at 
that time were considered as the chief impediment in the way 
of the influence of the court upon the Lower House. Instead 
of encountering a real evil in a legitimate way, the Stuarts 
preferred to make confusion worse confounded by attacking 
the internal life of the towns, and made use of the corrupt 
benches of judges for the purpose of annulling the municipal 
charters. The judgment passed on London was followed by 
similar ** informations " against other towns ; most of the 
towns anticipated the attack by voluntarily surrendering their 
charters, in the place of which they received new ones *' after 
a conservative pattern." The justices of assize especially 
abused their oflScial powers to this end. Jeffreys, on the 
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northern circuit, ''made all charters fall before him like the 
walls of Jericho, and returned to London laden with sur- 
renderings, the spoils of the towns." ** 

Amidst this movement, James 11. ascended the throne, 
under circumstances which remind us of the accession of 
Mary Tudor. The great majority of the people were satisfied 
that the regular hereditary succession, and not the adven- 
turous plans of a new doctrine, had gained the victory. 
James's first addresses caused great joy in the breasts of 
those who now called themselves " the faithful portion of the 
nation." The University of Oxford promised once more 
obedience without any limitation or reservation. The House, 



•• The pofiition of the parties on the 
accessioti of James II. requires soiue 
explanation. The specifically royalist 
party of this period had as an extreme 
agitating background the Koman 
C^ti^olic faction ; the radical opposition 
contained the remains of the repub- 
lican party. In order to gain influence 
with the landed classes, which for the 
most pert were attached to the present 
constitution, the one party had been 
obliged to emblazon the ** Monarchy," 
the other "Protestantism," upon its 
standard. These powerful watchwords 
never failed in their effect at elections. 
The efforts of the opposition, which now 
demands Civic freedom and prot«stant 
tolerance, are personified in men like 
Shaftesbury, Willlatn Russell, and 
Algernon Sidney; of whom the two 
last named, through the judicial 
murdfT contrived by Charles II. him- 
self, became martyrs to the liberty of 
their country. But this opposition 
had to contend with the great dif- 
ficulty that the treasonable proceedings 
at court, and the plots to overthrow the 
Established Church, were only known 
to the leaders, and to these only in 
part ; that the high church party would 
not believe in them; and that they 
could not be clearly and in detail laid 
before the constituencies. The opposi- 
tion had in this critical position and 
in its extravagant ardour, made serious 
mistakes. Not particular as to the 
means it employed, it successfully 
utilized a papist plot, which Titus 



Oates and his accessories took the 
trouble to detect, as a means of agita- 
tion. But the perjured witnesses 
were followed by a number of perjured 
coimter-witnestfes ; this trumped-up 
means was no longer believed in, and 
in consequence the party lost credit in 
the larger circles. The daring plan of 
their leader, Shaftesbury, to exclude 
the Duke of York from the succession, 
and in his stead to place the vain, 
weak-minded bastard, Monmouth, upon 
the throne, was too Quixotic. By this 
device all those adherents, who re- 
garded Mary (the wife of the Stadt- 
holder of the Netherlands, afterwards 
William III.), as entitled eventufdly to 
succeed to the throne, felt themselves 
with reason aggrieved. Besides, the 
suc<:es8ion of James, who, being only a 
few years younger than Charles II., 
was as likely as not to predecease him, 
seemed at that time ^uite hypothetical. 
The immoderate agitation for the Bill 
of £xeluHion accordingly could not fail 
to arouse the just mistruat of all, who 
now, after their experiences of the 
republic, cleaved to the hereditary 
monarchy with redoubled zeal. By 
these mistakes the opposition had, in 
1681, brought about that reaction, 
which rendered the first systematically 
Tory party government in England 
possible, and which now directed its 
attacks openly against the strongholds 
of the opposition in the municipal con- 
stitutions. 
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elected under the influence of the new charters of corpora- 
tion, declared any bill in Parliament for changing the 
succession, to be high treason, and after the suppression of 
the Monmouth insurrection voted £700,000 for a standing 
army. The loyalty of the landed gentry, the submission of 
the intimidated municipal corporations, a standing army with 
a submissive corps of officers (for the most part Irish and 
English Catholics), an unconscientious and servile bench of 
judges, the high church clergy with their article of faith of 
non-resistance, and the disunion of Protestant sects among 
themselves,— all these disclosed a prospect which was decidedly 
not unfavourable. But, all the same, the campaign against 
the municipal corporations, the intimidation and the syste- 
matic appointment of '* well-aflfected " persons to the civic 
offices still continued. The triumph which James celebrated 
over the ill-advised insurrection of Monmouth, brought his 
personal plan all the sooner to maturity — the plan of reward- 
ing the attachment of his people by the overthrow of the 
constitution. 

The events under Charles I. had proved indisputably that 
England did not tolerate spiritual and temporal absolutism 
at one and the same time. But James was of the opinion 
that so soon as the authority of the Catholic Church should 
have been restored, a new generation could be educated by 
Church and school to bring back the people to unconditional 
obedience to the temporal head-shepherd. '' I would rather 
have the papacy, because it has so much power over men's 
minds, if only the Pope did not also demand power over 
kings," had once been the opinion of James I. His grandson 
conceived that he could divide the absolutism by restoring to 
the Pope the spiritual half. Hitherto their court theology 
had supplied to the Stuarts the place of the Jesuit father- 
confessors, who had, by their absolute ignorance of the rights 
of nations, brought the dynasties of the Continent to destruc- 
tion. James H. thought, after the manner of converts, that 
he ought to drink of the pure waters of Jesuit counsel and 
advice. He had certainly solemnly sworn to uphold the con- 
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stitution of Church and State and the rights of the clergy^ 
bat his Jesuistic morality whispered to him that these privi- 
leges, which had been sworn to, were the very same that 
Edward the Confessor had accorded, and "no one would 
doubt that Edward was a Catholic." 

In the meanwhile the line of attack upon the constitution 
of the country by the legislation under Charles I. and II. was 
not only materially narrowed, but the object of the attack 
had become an essentially different one. The Anglican 
Church had issued from the struggle against papists and 
levellers strengthened in its nature ; it had now become bound 
up with the feelings of the dominant class and of the nation, 
as being a Christianity that harmonized with the common 
sense of the people ; it had made peace with Parliament, and 
had become the standard of the royalist party, both in and 
by the Bestoration, and moreover, it was strengthened at all 
points by constitutional laws. In another direction, owing 
to the development of self-government and the rights of 
Parliament, the dominant class had become much more 
powerful and capable of resistance; the whole of the legal 
armed forces of the country and their equipment had been 
placed in the hands of the dominant class, with which a hired 
army could not compete, in consequence of its want of a fit 
corps of oflScers.*** 

The opening, which James thought he had nevertheless 
found for the realization of his plans, lay in the ecclesiastical 
supremacy and in the royal dispensing power. The last- 
named prerogative was regarded as an undisputed right of 
pardon in criminal offences, and its extent beyond this was, 

♦•♦ Cf. concerning the new militia, language), under papal oflaceni, found 
as being the army of the propertied themselYes completely isolated amidst 
classes in town and county, the de- a population that was in no wise de- 
scription given above, p. 278, note. fenceless. In many counties the 
Charles II. had planned the formation militia could actually be still mobi- 
of a rival force of hired troops, the lized ; all the arsenals were in the 
so-called guards, but these, in con- possession of the landed gentry. Any 
sequence of his constant pecuniary attempt at a struggle would scarcely 
embarrassment, could not attain any have left the ^ blackguards " the 
importance. The troops which were possibility of a retreat like that of 
hastilv eot together by James II. (the Xenophon. 
s<Hsallea "blackguaids" in popular 
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according to old precedents, nncertain; bnt it was most 
doubtful of all in the province of ecclesiastical legislation, 
in which the intervention of Parliament was of recent date 
and only exercised amid violent struggles. The limits of the 
constitution appeared to afford him here scope for action. 
Though no minister and no judge could be found who dared 
assert that a positive legislative power to alter the common 
law and the temporal statutes resided in the King, yet there 
were still to be found both councillors and judges who decided 
in favour of a negative prerogative, by which the whole 
ecclesiastical legislation, and with it the constitution of the 
Anglican Church, might be dispensed away at will. James 
thought he had gained the requisite power for " dragon- 
ades" in his standing army, with its Catholic officers; the 
means of keeping up this army having been voted by Par- 
liament itself, after the suppression of the insurrection of the 
Duke of Monmouth. By means of an illegal ecclesiastical 
commission, with Lord Jeffreys at its head, the King thought 
to gain a disciplinary power sufficient for Catholicizing the 
national church. Everywhere we meet the Catholic system; 
monasticism and the ecclesiastical garb begin once more to 
peer forth. At last, by ordinance under the name of a 
'' declaration of the liberty of conscience," the Established 
Church is abolished. 

• Well arranged as these measures might be according to the 
Jesuit doctrine, yet, when measured by the substructure of 
the English constitution, and by the legal and dominant 
position of the estates and Church in England, their utter 
perversity and futility becomes apparent. The established 
clergy, in their ecclesiastical and political position of influ- 
ence, the old gentry in their attachment to the '* Church 
of England '' and to the militia system, the lK>wns with their 
Puritanical reminiscences, and the whole nation in its jealous 
pride in its national church, were aU mortally offended. The 
first symptoms of resistance in the very party of non- 
resistance^ the opposition of the bishops, ought to have warned 
the King in time. But James, inflexible, a fanatic in his 
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belief in the infallibility of Jesuit counsels^ a pessimiBt in his 
estimate of men, hard and obstinate even to fatuity, per- 
sistently follows his aim.t 

The consequence, apart from the dramatic details, was the 
coalition of both the great parties, of those who held the 
theory of resistance and of the non-resistants, into an actual 
armed resistance ; the summoning of the Prince of Orange ; 
the flight of the monarch, whom all forsook ; the summoning 
of the " Convention Parliament ; " the transfer of the crown 
(which had now been declared "vacant") to the Prince of 



t Absolutism was before aU inoom- 
patible with the Established Church. 
James II. offended, in the first place, 
the Established Church party by the 
re-establishment of a Court of High 
Commission, against the plainly ex- 
pressed rules of law. Just as un- 
equivocally directed against the Tories 
was the suspension of the county 
militia, and the systematic disarming of 
the propertied classes. Sixteen lord- 
lieutenants were dismissed from office, 
and twelve of these places, as weU as 
one-third of the sherifis' offices, were 
fiUed by Catholics. But the suppres- 
sion of ecclesiastical legislation by a 
so-called right of dispensation was a 
crushing blow, invalidating the en- 
forcement of all laws which had been 
passed for the establishment of the 
Anglican Church, declaring all contra- 
ventions of them unpunishable, and the 
oath of supremacy and the provisions 
of the Test Acts touching the appoint- 
ment to public offices no longer 
requisite. Already under Charles II. 
an attempt had been made to issue a 
dedaration of indulgence, which was 
intended to work in the spirit of 
restoration, in favour of the Catholics, 
and not in favour of the Protestant 
sects. But that declaration, with the 
usual caution of that reign, had been 
kept within the forms of a royal right 
of pardon, and was recalled at the first 
serious remonstrance of Parliament. 
The declaration of James II., on the 
other hand, appeared as a direct aboli- 
tion of the ecclesiastical laws, by 
virtue of royal supreme power, and 
this offensive expression was actually 
employed in the declaration which was 



issued for Scotland. The declaration 
of James II. was based upon the Jesuit 
maxim, which at all times appeals to 
the principles and laws of civil 
** liberty," and even asserts the most 
advanced principles of " popular sove- 
reignty" against governments and 
national laws, in order to remove all the 
barriers of ecclesiastical power, in order, 
after the remov^ of these barriers, to 
rule with all the coercive means at its 
disposal. The Anglican clergy was 
enlightened as to the meaning of the 
declaration, after its experiences of the 
papal clause " nan obstante" The le^f al 
profession was not, indeed, as yet quite 
clear as to the exact boundaries 
between the acknowled^d right of 
pardon residing in the Crown, and a 
systematic invalidation of the legisla- 
tion of the land by royal supreme 
power. But the demonstrative appear- 
ance of the Catholic monastic costumes 
in all public places made the sig- 
nificance of the question patent to all. 
The union of the two*great parties was 
a necessary consequence. It was cer- 
tainly a marvellous fate, which forced 
the most zealous preachers of passive 
obedience to furnish the first example 
of disobedience. The seven bishops 
who petitioned against the declara- 
tion were arraigned for sedition, but 
acquitted by tiie jury, and among 
the clamorous rejoicmgs of the people 
on account of this acquittal, which 
even carried away with it the ** black- 
guards," the open insurrection breaks 
out; the flight of the King, and the 
farther steps of a change in the sucoes- 
sion follow each other rapidly. 
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Orange ; and the formal arrangement as a compact between 
the Prince and the Parliament^ by which all preyioos en* 
croachments of the prerogative made up to that time were 
declared to be illegal. 

To the present day a feeling of the legality of this act, called 
by the name of '' the glorious revolution/' still lives in the 
consciousness of the nation. *^ Nothing/' says Hallam, '^ was 
done by the multitude ; no new men, either soldiers or dema- 
gogues, had their talents brought forward by this rapid and 
pacific revolution : it cost no blood, it violated no right, it 
was hardly to be traced in the course of justice." In short it 
was an event which '^ united the independent character of a 
national act with the regularity and the coercion of anarchy 
which belong to a military invasion." 

The " gloriousness " of this revolution is not to be sought so 
much in the martial deeds of the men who brought it about 
as in the political wisdom and prudence of the parties which 
united together to form it. As in olden times at the period 
of Magna Gharta the two great parties of the Middle Ages, 
prelates and barons, united together in harmonious co- 
operation, as in the Restoration of 1660 the Presbyterian 
party had been obliged to help the Royalists, so the Tories in 
1688 were obliged to aid the Whigs in expelling the Stuarts. 
This revolution was not founded upon any party programme, 
but upon the recognition of common rules and conditions, 
within the limits of which both parties for the future will 
move. The ground upon which the two opposite political 
ideals now met in harmony was the demand for a government 
of State and Church according to the laws of the land. Upon 
this common ground both parties succeeded in formulating 
a code of principles, according to which the government of 
the country was for the future to be undeviatingly carried 
on. This code was drawn up in the following thirteen clauses 
of the *' Declaration of Rights : "— 

1. That the pretended power of suspending laws, and the 
execution of laws by regal authority, without consent of 
Parliament; is illegal. 
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2. That the pretended power of dispensing with laws^ or 
the execution of laws by regal authority as it had been 
assumed and exercised of late, is illegal. 

8. That the commission for creating the late Court of 
Commissioners for ecclesiastical causes, and all other com- 
missions and courts of the like nature, are illegal and per- 
nicious. 

4. That levying of money for or to the use of the Crown, 
by pretence of prerogative without grant of Parliament, for 
longer time or in any other manner than the same is or shall 
be granted, is illegal. 

6. That it is the right of the subjects to petition the King, 
and that all commitments or prosecutions for such petitions 
are illegal. 

6. That the raising or keeping a standing army within the 
kingdom in time of peace, unless it be with the consent of 
Parliament, is illegal. 

7. That the subjects which are Protestants may have arms 
for their defence suitable to their condition, and as allowed by 
law. 

8. That elections of members of Parliament ought to be free. 

9. That the freedom of speech or debates, or proceedings in 
Parliament, ought not to be impeached or questioned in any 
court or place out of Parliament. 

10. That excessive bail ought not to be required, nor 
excessive fines imposed, nor cruel and unusual punishments 
inflicted. 

11. That juries ought to be duly impanelled and returned, 
and that jurors which pass upon men in trial for high treason 
ought to be freeholders. 

12. That all grants and promises of fines and forfeiture of 
particular persons, before conviction, are illegal and void. 

13. And that, for redress of all grievances, and for the 
amending, strengthening, and preserving of the laws, Parlia- 
ments ought to be held frequently. 

These were in the main exactly the points in which the 
royal rights of Govexjament had in the last decade been 
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Buccessively abased, as was set out point by point in the pre- 
amble.tt 

These articles presuppose and once more set forth in a 
declaratory form the national foundation of the English 
State, as it had been built up from Norman times, and as it, 
since the Reformation, had subordinated and incorporated the 
Church, They treat of : — 
The Grown as the source of all powers ; 
The legal tribunals as a limitation ; 
Legislation as the supreme regulator of the government- 
All pohtical .powers proceed from the Grown, and remain 
centred in the Grown (tout fuit in luy et vient de lux al com- 
mencement), but they are moderated by the limits imposed by 
the Crown itself, which bind the King for the past to the 
common law, as established by usage, to his own laws, and 
to the laws of his predecessors ; and for the future bind him 
by the necessity of the consent of the two Houses of Parlia- 
ment to every change and to every deviation from the law 
thus established. This was a laying down of the principles of 
government, as yet unattempted in the history of nations, and 
which left to generations to come the problem (below. Chap. 

ft The Declaration of Righto con- siastical power (1, 2, 3) of the King, 
eludes with these categorical words, They were laid before the Prince of 
which express the character of cousti- Orange in the manner of a treaty to be 
tutional principles, ** and they do claim, signed as a preliminary to hia election, 
demand, and insist npon all and and it was only after they had been 
singular the premises as their un- accepted by both Houses under the 
doubted righto and liberties ; and no name of the " Declaration of Bights," 
declarations, judgmento, doings, or pro- had been read, acknowledged, and 
ceedings, to the prejudice of the people accepted by the Prince, that the pro- 
in any of the said premises, ought in clamation of the new monarchy was 
any wise to be drawn hereafter into made on the 13th of February, 1689. 
conseouence or example.*' The rules In the Act of Parliament incorporating 
thus rormulated, which, as a code of the Declaration, a modification was pro- 
fundamental rights, or as a declara- posed respecting the illegality of the 
tion of human righto in general, would dispensing power of the Grown. In 
certainly be Tory deficient, are sig- the same session a new statute was to 
nificant when read in connection with be passed, regulating the limito of a 
the customary principles and laws as permissible exercise of such a power, 
to the exercise of royal sovereign rights. This statute was, however, never passed. 
They relate to the points that have to With regard to the change of sucoes- 
some extent been left undecided in the sion, the parties united in framing a 
military power (6 and 7), judicial power formula which represento James the 
(3, 10, 11, 12), police power (5, 10), Second's action as an abdication of the 
£nancial power (4, 12), and ecole- throne. 
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liii.) to solve, whether a political government under such 
conditions was capable, at any given time, of satisfying the 
real needs of the State and of society. 

In the struggles of the century, in all the infinitely com- 
plicated phases of the conflict, thQ internal contrasts of the 
political system of the nation have successively in all their 
varied stages been presented to the eye, in a manner that 
appeals to the understanding and the mind in their very 
inmost core. In this conflict, the events of the Middle Ages, 
both in Church and State, are once moriB revived as an inex- 
haustible material of controversies for both sides. The same 
treatment was applied to the doctrines of revealed religion. 
For the intellectual life of the nation the period is one of 
a gigantic advance towards self-consciousness as to political 
topics and things of general human welfare. But what 
characterizes these party struggles is their immediate prac- 
tical bearing upon the State and its administration. The ap- 
preciation of that which is essential, which was possessed by 
the nobles at the time of Magna Charta, returns in the present 
generation on a higher scale. In Cavaliers and Puritans, in 
Hobbes and in Locke, are reflected the practical experiences 
of the actual State. The training exercised by local govern- 
ment with its common centre in Parliament gives the different 
parties the power of comprehending the State under all con- 
ditions, and an effectual influence upon the State. The habit 
of communal life and its purifying moral power, from the 
lowest strata in the State upwards, casts off once more that 
corruption which the court of the Stuarts had propagated. 
In marvellous contrast to the later revolutions on the Con- 
tinent, in which enthusiasm for the idea of liberty engenders 
violence and subjection, in England the era of the wickedest 
royal family, of the most corrupt court, and at times of the . 
most corrupt Parliament, becomes the era of great laws, which 
form the foundation of the political and moral liberty of the 
people. The struggles which have been carried on within 
this constitution, between the great factors of pohtical life, 
will remain for all future times, fruitful precedents, which 
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European society has won; a lasting and durable gain for 
the recognition of the first principles of political liberty. At 
the close of the period certain nnassmning alterations in the 
factors of the executive power are seen ; otherwise^ a century 
of revolutions and restorations has passed by, without ap- 
parently leaving any traces in the permanent bases of the 
State, in local institutions, and in the mutual relations of the 
estates of the realm. 
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CHAPTER XLIII. 
'STj^ (iTonlyitibns of Sbocietg at ^ (Snb of i^t Sb^mtunib 

With the period of the Tudors and Stuarts another era of 
six generations has come to a close ; a period of time^ which 
in the Middle Ages almost exactly marks the epochs, in which 
the great revolutionary changes of society in the European 
civilized world are accomplished. Under reformation and 
revolution, the organization of society into Estates has again 
proceeded on an undisturbed, unvarying course, that must be 
once again examined in this place, seeing that it is the funda- 
mental basis of the now fully developed parliamentary 
government of the eighteenth century. 

The multifarious transformations of the communal system, 
the more lively activity of the upper and middle classes in 
the parish as well as in the district^ in conjunction with 
the flourishing condition of agriculture and the rise of com- 
merce and trade, have brought about an upward movement 
of classes, for which the breaking up of the power of the 
great martial barons had made room. In the gradations 
of society at the close of this period it must be understood, 
that the middle class of the earlier constitutional period now 
takes its place as "gentry" beside the lords, and the former 
enfranchised '^ third estate '* now takes the place of the middle 
classes — each class having in a certain sense advanced one 
degree higher. 

I. Lords and gentry have, in this period, gradually come so 
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close to each other^ that the hereditary peers of the realm no 
longer stand alone as a separate ruling class, but have become 
an hereditary nobility mthin a much more numerous domi- 
nant class, which is fairly distinguishable under the designa- 
tion '' gentry *' given to it in legal language, as in that of the 
herald's office and of everyday life. 

The influences of property have in the first place at the 
commencement of the period become in a great measure 
changed, owing to the fact that the old honours of the 
princely peers, which were confiscated under Edward IV., 
were not regranted in the old fashion, but in parcels and 
with diminished revenues; and that, in another direction, 
hereditary peerages were more and more granted to land- 
owners, whose lands, whether acquired by descent or by 
regrant, especially from former monasterial estates, were very 
different from the old "baronies," which were ordinarily 
continued, in the Exchequer, under the name of " honours." 
In these estates there was no longer any connection with a 
neighbourhood in which gentlemen and tenants were wont to 
regard themselves as retainers of an old " worshipful lord.'* 
They were estates like many others of the freeholding knight- 
hood. In consequence of the development of the times, which 
was seldom disturbed by external wars, and in consequence of 
the lively intercourse with the towns, which were now rapidly 
becoming wealthy, the revenues from the lands of the landed 
proprietors, who came next after the nobles, had increased 
to a considerable extent. When in 1640 the Long Parliament 
was convened, the income of the members of the Lower House 
was computed at £400,000, and their estates at three times 
the extent of those of the lords. The estates of the lords 
spiritual in Parlianient appear to be considerably diminished, 
in consequence of the secularizations; and the few nev^ly 
created bishoprics were not endowed with the old rich landed 
possessions. 

But, together with the relations of property, the legal 
position of the nobility in the county and local unions had 
become altered. The former importance of the barons as 



Digitized by 



Google 



Society at the End of the Seventeenth Century. 321 

personal lords of a martial retinue had long since ceased. 
All the duties of the landed estates^ formerly discharged in 
'the public interest, together with their influence^ now falls 
upon the militia and police administration. The high hono- 
rary offices now occupy the position that the seigneurs of the 
Middle Ages had filled. Their influential participation in 
State functions now lies in the first place in the commissions 
of peace, which for. the most part are filled by the same 
individuals as compose the staff of the mihtia organization. 
The habitual form of these commissions was accordingly 
certain in the long run to determine the legal conceptions of 
rank, as the feudal militia system had formerly done. But 
the commission of peace included, as its chief constituents, the 
great landed proprietors of the county ; the appointments to 
it, in fact, passed almost as certainly from father to the first- 
bom son, as did the landed estates. At the head of the com- 
mission stood regularly, as custos rottdorum (who was at the 
same time ordinarily made lord-lieutenant of the militia), a 
temporal lord of Parliament. The number of lords was 
maintained under the Tudors in a certain proportion to the 
number of the counties, so that a seat in the Upper House 
and a commission at the head of the county administration 
generally went together. But in the last-named capacity the 
hereditary noble and counsellor of the Crown only appeared 
as primus inter pares, with similar official duties and rights. 
In spite of all deference to "my lord," this was a very 
different position to that when the great baron held his court 
with his retinue. The idea of a mere precedence takes the 
place of the old idea of subordination and personal fealty. 

In the period of the Stuarts this new view finds expression 
in the considerable number of elevations to the peerage. (1) 

(1) Ab to the newly created peerages of the Tudors. The reigns of the Tador 

and elevations under the Tadors, of. dynasty brought about on the average 

above, p. 144. In the time of the one change in the peerage in every year, 

Stuarts this number increased to 98 that of the Stuarts three. James I. 

under James I., to 130 ui^ler Charles I., created 62 new peers, Charles I. 59, 

to 137 under Charles II., and to 11 Charles II. 64, James 11. 8 ; altogether 

under James II. ; altogether 376 under 193. (In the followiDg century, from 

the Stuarts, as against 146 in the days 1700-1800, there were created 36 dukes. 
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In the period of the Tudors the total number of peerages had 
been raised to the maximum of 69. But James I. went so 
far as to make 62 new creations, Charles I. 59, Charles II. 64, 
and James II. 8, altogether 198, which, after deducting 99 
extinct peerages, gaye a total of about 150 temporal peers. 
Their number was in itself sufficient to determine the new 
view which began to regard the peerage as an hereditary pre- 
cedence among the gentry granted by patent, and not as a 
dominant class per se. The Restoration completes this 
political position, and that, too, contemporaneously with the 
total abolition of feudal tenures by 12 Charles II. c. 24. With 
the conversion of feudal estates into socage, the full powers of 
devise over landed estates return. Already by 82 Henry YIII. 
c. 1, and 84 Henry YIH. c. 6, the landowner had been 
empowered to dispose by will and testament of two-thirds ot 
his lands held in knight's tenure, and of all his lands held 
in free socage. By the conversion of all knights' fees into 
free and common socage, the latter became now the general 
mode of tenure. (1^) There still were to be found at the head 



29 marquifles, 109 earls, 85 Tifioounts, 
and 248 barons.) At the commence- 
ment of the Long Parliament it was 
oomputed (Rushworth, iL 1156) that 
about two -thirds of the earls and 
barons who had been summoned had 
only been created within the last 
generation. James I., as has been 
already mentioned, for a time offered 
the dignities of a baron, a viscount, and 
an earl for sale, for £10,000, £15,000, 
and £20,000 respectively, which offer 
was taken advantage of in a single year 
by four earls (Franklyn's Annals, p. 
33). With their unkingly method of 
government, the frivolous distribution 
of the highest dirties in the State 
also increased nnder his successors. 
It is true that besides the English 
gentry many Sootch peers were also 
received amone the number of the 
English lords; but the Scotch peerage, 
too, was also enriched under tfames I. 
and Charles I. and II. by 214 new 
creations — more than are met with 
in the whole Scotch history from 
Malcolm III. downwards. That Charles 



I. when in dire need, in 1640, onoe more 
summoned the peerage to him in the 
form of a Magnum CotuiUum, was only 
an anachronism. The Houses of Lords 
and Commons had long since become 
combined into one great body, and 
could, in the present constitution of 
the State, be no more parted than 
could oflSce and tax. After the events 
of the last hundred years the lords bad 
lost not merely the influence of their 
possessions, but also so much moral 
respect, that they could not possibly 
now, together with the royal cabinet, 
form a special and separate co"B^|^' 
tionalboay. They accordingly declared 
thonselves to be incompetent On that 
very account the lords form no longff 
a factor in the civil wars, but are 
divided like the gentry between two 
camps and two Parliaments. 

(!•) In harmony w^ith this living fon^ 
of the estates the feudal fuxut vaj 
abolished as a completelv antiquated 
institution. James I. and Charles I. bad 
negotiated with Parliament on the 
subject. The Long Parliament had 
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of the peerage some few famaies with truly princely posses- 
sions, and boasting royal blood ; bnt in the main the English 
nobility had already become an " elevated gentry.'* 

But this gentry extends in every generation with the landed 
possessions and with the public offices, upon which it is based. 
Its marrow was at the close of the Middle Ages the free- 
holding knighthood, whose estates, in spite of their liability 
to ahenation, could be preserved fairly intact by the law of 
primogeniture and entail. On the other hand, under Henry 
VIII., the law as to the liberty of devise by will, and in the 
seventeenth century the civil war, had led to multifarious 
changes of ownership, in consequence of which the rich muni- 
cipal classes enter into possession in great numbers. The 
new owners pass through the commission of the peace and 
ParUament, at first politically, and then, after a certain 
time, socially also, completely into the ranks of the old gentry. 
But as commissions of the peace and Parliament also include 
municipal dignitaries, it came about that these were in ever 
greater numbers admitted into the ranks of the gentry. 
The honorary designation of esquire, which at the close of 
the Middle Ages was only granted in isolated cases, broadens 
out and includes the rich civic class of Uberal education and 
occupation, almost within the same limits within which these 
classes were wont to seek and find admission into the com- 
missions of the peace. As a matter of course the old beneficed 
clergy kept their old honorary rank, combined with numerous 
appointments to the commissions of the peace, and to these 
were added also the higher class of lawyers (the quorum of 
the commissions of the peace), physicians who had studied, 
and the higher civil and military officials. With almost 

(Feb. 24th, 1645) directly abollBhed all feudal tentires are for the future ex- 
feudal burdens, and the Bestoration pressly declared to be held upon '* free 
found in this one of the few points and common socage," and merge with 
which could be accepted from the the urban freeholds into an indis- 
reyolution without any leeerration. tinguishable mass of freehold. It was 
The statute abolishing this nexus (12 also declared that ** all future grants of 
Oar. II. c. 24) has as truly radical a land by the King should be in free and 
form as a statute for the abolition of oommon socage.'^ 
feudal tenures can weU have. AU 
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excessive liberality, the somewhat lower predicate gentleman 
was given in ordinary life, (1^) 

Thus, both in State and society a first class of consider- 
able extent has become formed, partly with personal and 
partly with higher hereditary designations of honour. Within 
the highest degrees of the peerage there extends a higher 
rank down to grandchildren; within the lower degrees, and 
among those eligible as knights of the shire, to the sons. 
It is not the family with all its descendants, but only the 
owners of the family estates, and the vocation to public 
activity involved therein, who receive the legal or customary 
title. Pecuniary embarrassment caused James I. to increase 
these honours by the hereditary dignity of a baronet, which, 
differing from the general English rule, is a mere title with 
no public duties attached to it. Under the Stuarts this dignity 
was granted successively to nine hundred persons, and be- 
came a kind of middle degree connecting the peerage with the 



(1*>) The eqoality in rank accorded 
the dignitaries of the towns with the 
titles of esquires and gentlemen dates 
principally from the days of Henry 
VIII. This was the time in which the 
word gentleman began to be used almost 
in tiie modern sense "which dis- 
tinguishes the gentleman legally from 
the noble, and morally from the un- 
educated plebeian " (Mackintosh, Hist, 
i. 269). The inclusiou of the citizen 
worthies still slowly increases. The 
rich citizen, the banker and merchant, 
the alderman of the larger cities was 
reckoned to this class almost without 

Suestion. The commission of peace for 
le county and the towns was a general 
standard for the ** rathsfahige" classes, 
fls they have been called in German 
cities. Large estates, education, and 
customary service in the magisterial 
offices are here, as among the lauded 
gentry, the distinguishing feature. For 
this reason the retail tradesman, the 
dealer, and the artisan were not 
reckoned among such, even when 
they actually surpassed in wealth 
many a country noble. Habitual 
activity in an honorary position in 
the militia, in the court (commission 
of peaoeX and in the Church (by 



learning) forms the common bond of 
the gentry, within which, however, the 
pretensions of old birth, great estates, 
and high office by herediUry dignities, 
titles and precedence make themselves 
felt. In this spirit, from the time of 
Henry VIII., there arose by law, by 
the practice of the courts and the 
henJd's office, a very comprehensive 
table of precedence, which is closed 
by the general headings esquires and 
gentlemen, within which rank a veiy 
numerous body of persons is conspicu- 
ous by birth, dignity, and office as 
a more distinguished class (Gneist, 
"Adel und Ritterschaft," pp. 47-50). 
Gradations which now appear to us 
pedantic have in their day served to 
satisfy the pretensions of the older 
distinguished classes so far as they 
were content with the moderate right 
of precedence, and did not aspire to be 
made a separate caste. The narrower 
definition of gentry in the books on 
heraldry, and which is different from 
that given in the law books^ certainly 
brings precedence by birth much more 
prominently into the foreground. But 
these books have never had any in- 
fluence upon political life. 
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wider circle of gentry, (V) At the close of the period the 
average income of a peer was usually assessed at about £3000, 
that of a baronet at £900, and that of a member of the 
Lower House at £800. 

II. The enfranchised freeholders of the counties and the 
enfranchised citizens of the towns now appear, after the gentry 
has been thus raised, as politically entitled to be called the 
middle class. The old line of demarcation, according to which 
the classes which habitually discharge the duties of jurors, 
that is, the forty-shilling freeholders, also help to form the 
enfranchised body, has been retained unchanged in the 
county. There is added, moreover, to these the service of 
constables, churchwardens, and overseers of the poor and 
of highways, which do not fall under the same qualification, 
but as a matter of fact, ordinarily keep within the same 
classes. There are added, moreover, the poor rates, which 
have now become considerable, and the highway and bridge- 
building burdens, to which these classes contribute large 
amounts. Almost the same relation exists in the militia 
service. If, with regard to these, the franchise had been 
lowered, it would, on the other hand, have been necessary to 
raise it again ; for by stat. 27 Elizabeth, c. 6, the qualification 
for jurors had been doubled. On the whole, the rate of 
forty shillings, however, still answered to the average calcu- 

(1«) The hereditary title of baronet created in 1 611, was Sir NioholasBaoon, 

was intended to a certain extent to and then this dignity was, under James 

take the place of that of banneret, I., conferred upon 200 persons, under 

which was for the last time granted at Charles I. upon 253, under Charles II. 

the battle of Edgehill, 1642. Accord- upon 426, and under James II. upon 

ing to the original statutes, the new 20. The total number of creations 

dignity was as a rule purchasable for down to the present day amounts to 

£1095, but regard was to be had to more than 1700, of whom about 750 are 

good family, to the descent from still in existence, to whom must be 

persons who bear arms from their added a small number of Scotch and 

grandfather on the father's side, suid Irish baronets, whose special creation 

who have an annual income of £1000, ceased with the Union. The richest 

which was specified more in detail, old knightly families passed for the most 

As, however, it was not very easy to part into the peerage and into this 

find purchasers for all the 200 patents baronetcy ; yet there are also still a 

proposed, these conditions '^ere not great numberofoldfreeholding families, 

strictly adhered to, which, as being who only indicate their descent by their 

limitations of the prerogative, did not coat of arms, 
bind the successor. The first baronet. 
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lation of personal service. There was, accordingly, no in- 
clination evinced to alter the old valuations in any way. (2) 

On the other hand, the division in the boroughs was very 
doubtful. In these the restriction of an active participation 
in their government reacted continuously upon the suffirage, 
so that in the majority of cases only the select bodies, 
capital burgesses, etc., took part in the elections, and the 
old rule that the right to vote resided in all those who paid 
scot and bore lot, became actually the exception. Indifference, 
a result of being no longer accustomed to personal service, 
want of all statistics for examining into the state of things, 
and tacitly, also, a feeling that such a restriction was neither 
illegal nor inequitable, all worked together here. ''Incor> 
poration " had become the legal form for this exclusion, which 



(2) The enfranchiBod middle classeB 
have in the course of the seventeenth 
century attained to political consciouB- 
ness and to an influential sismiflcance, 
which they did not enjoy either in the 
preceding or in the subsequent period. 
The statistics as to the numbers and 
prosperity of the yeomanry at the time 
of the civil wars are confirmed by 
their money payments in the civil wars, 
and by the great influence of the middle 
classes at elections. The house of the 
English yeoman was rough enough, 
and down to Elizabeth's time had not 
even a chimney; but the good food 
and the comfortable appearance of the 
middle and lower classes has been 
frequently and credibly testified to. 
Henry the Eighth's merits have been 
recently perhaps too highly estimated 
in Fronde's enthusiastic description, 
and the guild and labour protection 
system somewhat idealized. But the 
raising of the economic independence 
of the middle classes within the 
agricultural regulations then existing 
has scarcely been over-estimated. Cer- 
tain social political laws also of Eliza- 
beth's disclose a direct intention to 
advance the maintenance of a land- 
owning middle class by parcelling of 
estates. In the following period I shaU 
again refer to entails, which were of a 
contrary tendency. A change was 
moreover introduced in the social 



customs of this time, which more and 
more prevented the means of the 
aristocracy from being spent in hospi- 
tnlity to their neighbours, followera, 
and servants, diverted their expen- 
diture into other channels, and thus 
diminished the immediate influence of 
the great landowners as well as of the 
higher clergy upon the middle clasBe& 
The old oath of fealty to a mesne lord 
became under these conditions of things 
a pure formality. The classes which 
formerly in great numbers belonged to 
the great manorial households as idle 
servants, now found as tenants, trades- 
men, and mechanics a more burden- 
some, though a more independent ex- 
istence. The novelty of their position 
and the want of a fixed limit to the 
middle classes is moreover seen in 
the deficiency of all proper desig- 
nations of class and rank. The name 
yeoman for the country freeholder 
almost takes the place of the prdfmt 
et legalis homo of the Middle Ages. 
The designation mystery, mfUfUt^um^ 
and the word "mister " (master) derived 
from it, were widely employed as names 
for the respectable tradesman and com- 
mercial man even in legal documents 
(Coke, ** Inst.," ii. p. 668). In the 
tables of precedence the whole middle 
class is taken together under the name 
of yeomen. 
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was, on being granted, either expressly restricted to a narrow 
circle, or was understood to have been so granted. This con- 
ception so predominated in the practice of the courts^ in juris- 
prudence and in the election decisions of the Lower House 
since James I., that we must perceive in it not merely a chain 
of abuses, but a tacit equalization of the anomalously large 
representation by an equally anomalous restriction of the 
enfranchised classes. Even James the Second's brutal treat- 
ment of the municipal constitutions cannot in this respect 
be particularly blamed. At the eleventh hour James issued, 
on the 17th of October, 1688, an ordinance for reinstating the 
corporations, annulling the act of disfranchisement and re- 
newing the ancient charters. The majority of the towns took 
advantage of it, yet only returned to a sort of degenerate 
existence, in which no serious reform was thought of. After 
the parliamentary suffrage in the boroughs had become inter- 
woven with the influence of a ruling class and its various 
parties, a reform proceeding from Parliament could no longer 
be expected. Like the castles of the Middle Ages, the 
boroughs now became fortified strongholds for the political 
influence of the Whig and Tory nobility, and for a smaller 
part of a municipal patrician clique. The Convention Parlia- 
ment expressly confirmed all the abuses of the select bodies ; 
the most zealous Whigs soon showed themselves the most 
zealous representatives of the deformities in the right of 
corporations, and no sincere attempt to restore a regular 
municipal franchise was again made for a century to come. 
As a final result the gentry secured by this means a para- 
mount influence, as was in truth due to them of right for 
their exertions in the county and parochial unions. In spite 
of glaring anomalies in individual cases, there was on the 
whole in the distribution of the franchise a jus asquum, 
although a hard problem was left for a future generation, 
in which that equalization no more existed. (2*) 

(2*) The relations of tlie municipal this period become so complicated that 
constitutions and the municipal fran- for a more detailed description I must 
chise to Parliament had at the close of refer the reader to Gneist, ** Geechiohte 
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The class of electors thus limited is, from an economic 
point of view, a rising one. The number of freeholders has 
without doubt increased, owing to the passing of huge 
monastic properties into private hands, to the divisibility of 
landed estates, and the freedom of devise since Henry VIII. 
Still more have the progress of agriculture and the market 
found for produce in towns that have now become wealthy, 
increased the revenue even of the smaller freeholders. The 
later calculation, that there existed in the seventeenth century 
160,000 freeholders, with an average income of £60 to jETO, is, 
like all statistics of these times, probably exaggerated ; but, 
making all allowance for great differences in different coun- 
ties, the existence of a numerous and well-to-do class of free 
farmers at this time is beyond all question. A prosperous 
middle class was also to be found in the cities, in conse- 
quence of a fairly uniform rise in commerce, navigation, and 
trade. Excepting some unfavourable times and the decay 
of certain branches of industry, both wealth and prosperity 
steadily increased in the seventeenth century in spite of the 
civil wars. This economic position, allied with the conscious- 
ness of political influence, with an energetic activity in the 
parish, and with the progressive development of ecclesiastical 
reform, made the middle classes the depositariiBS of inde- 
pendent thought and the mainspring of the opposition to the 
dynastic hierarchy of the Stuarts ; for which reason also the 
Bestoration. attacked religious dissent and pohtical heterodoxy 
among the civic middle classes, without essentially checking 
their material development. 

III. The unfranchised classes in town and country form, it is 
true, a personally free class, and one on an equality with the 
classes socially above them, both in respect of rights of 
family and property, but one which has no active share in 
expressing the will of the State. Both socially, and also in 
respect of their private rights, this class appears to have 
become to a certain extent raised. 

des Self-GovernmenV PP- 318, 825, and ment " (Sid edit, 1871X Beo. 100. 
to the survey in Gneist, ^ Self-Govem- 
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The position of the petty freeholders, who were excluded 
from the franchise, was involuntarily changed by the rapid 
depreciation of the coinage and the value of money, especially 
since Henry VIII. While the shilling had fallen to one-third 
of its former value, and the money produce of land had 
steadily risen, a number of small freeholders were constantly 
rising into the class entitled to exercise the franchise. 

The copyholders, from being tenant-farmers, have now 
become partly hereditary possessors, and in part are at least 
now protected against arbitrary dispossession. Villein tenure 
only now continues in the form of actual burdens and dues 
payable on change of possession. The consent of the lord to 
alienations and the fees payable on change of tenant served 
the practical end of preserving this kind of real tenure in 
a more fixed and intact state than freehold. The more 
persons of higher degree were anxious to acquire such 
estates, the more did the idea of villeinage become lost in the 
idea of an inferior tenure. 

The status of the propertyless working men was also raised 
by the growing prosperity, and by the protection of guilds, 
which the Tudor legislation allowed as an equivalent for its 
police measures regulating trade and labour. 

The legislation of the Tudors also made fatherly provision 
for the poor working classes, by fixing the prices of provision 
and wages. Credible statements inform us that a daily pay 
of 3 Jd. was, when compared with the price of provisions, rela- 
tively high. (3) The Eestoration, too, only exercised a pressure 

(3) The unenfranchieed, properly ingthe general oonditionsof paid labour, 

speaking, the third estate, was in legal the riding classes had neither any in- 

and popular language never so termed, terest in keeping up nor yet any incli- 

because the styles of estates and ranks nation to retain, that isolated fragment 

were regularly taken from former epochs, of Middle-Age barbarism. As to the 

But as a fact it has this third position conditions of the copyholders, and as to 

as being formed of a number of liberi privileged villeinage and pure villein- 

homines in the old sense, all being age, cL Blackstone, ii. 92 «eg. The 

equally entitled with regard to private real burdens of copyhold which were 

rights. The disappearance of the re- akin to the feudal burdens were not 

mains of serfdom in Elizabeth's day ia abolished by 12 Charles II. c. 24, be- 

testified to by Sir Thomas Smith de cause they were regarded as private 

Bep., iii. c 10. An occasional mention jura qumsita. Accordingly the incident 

ofserfs injudicial decisions under James fines payable on alienation, taking up 

I. is an antiquarian ourioeity. Consider- the inneritance, the heriots, etc., to the 
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upon political views, and not upon the social position of the 
lower classes, particularly in towns. There is especially no 
tendency apparent to extend the labour-police. 

English society, regarded as a whole, forms at the close of 
this period a pjnramid with gradually descending relations of 
protection and dependence; at the head the peerage, as the 
apex of a landed gentry on a broad foundation, firmly rooted 
in the county; this latter again as leader of a still wider 
class of patrician families ; the whole ruling class agaan with 
an ascendant influence upon the enfranchised middle classes ; 
the whole population held together upon the basis of equal 
family and property rights, in which even the institution of 
entails is quite as accessible for the farmer as for the greatest 
peer in the realm. That the whole system was conceived of 
as being a just distribution of civil rights and civil duties 
is shown by the course of the revolution, in which the most 
passionate pretension of the rights of the person and the 
realization of the republican ideal led, not to a lowering 
but, to a raising of the electoral qualification. The social 
bases of this political system were so firmly established, that 
the violent proceedings of Charles I. and James II., the violent 
deeds of Cromwell and the Puritans, two royaUst, one repub- 
lican, and one aristocratic revolution passed by and left the 
constitution externally unscathed. 

lord of the manor etill remains. As to was politically regarded in Elizabeth's 
the legislation of the period affecting time, is shown by the testiiiMMiy of 
trade, cf. above, p. 137. How this class Harrison (1568). 
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SIXTH PEEIOD. 

THE PARLIAMENTARY GOVERNMENT OF 
THE EIGHTEENTH CENTURY. 

CHAPTER XLIV. 



W^z Sbtructttte of ti^e (EBnglfsj^ Sbtate after ti^e Heboltttion.* 



William and Maby, 1689-1695 
William UI., 1695-1702 
Anne, 1702-1714 



George L, 1714-1727 
George II., 1727-1760 
Gborob III., 1760-1820 



, ^VITH the Eeformation, the Eevolution, the Eestoration, and 
the expulsion of the Stuarts, the limits of the executive power 



* The authorities of this epoch, 
which in their Toluminousness belong 
partly to political history, and partly 
to jurisprudence, allow only a slight 
selection to be made with reference to 
the following points :— The statutes of 
this period form an almost boundless 
mass of matter, for which the official 
collection of Statutes of the Realm 
ends with the death of Anne. The 
current collections of statutes, however, 
contain the text complete and correct 
in all material points. For the Pro- 
ceedings in Parliament, the " Parlia- 
mentai^ History," vols, v.-xxxvi., ex- 
tends from the year 1668 to the 12th 
of August, 1803, with which date this 
collection stops, and is continued in a 
new series as (Hamard's) parliamentary 
debates. 

A work upon the history of English 
Law for this period is wanting. About 
the middle of the period the first edition 
(1765) of Blackstone's famous work, 



" Oommentaries on the Laws of Eng- 
land," was published, which down to 
the close of the century passed through 
eleven editions. It contains in vol. i. 
(rights of persons) an admirably written 
survey of public laws, clearly empha- 
sizing the chief points, which has not 
been excelled by its later commentators 
(Stephen, Bowyer, Wairen, Kerr, etc.). 
On the other hand, the historical intro- 
ductions are merely short sketches. For 
an exclusive survey of the rich political 
literature, I may refer my readers to R. 
von Mohl, ** Literatur des Staatswis- 
senschaften,** vol. ii. 1856, pp. 8-236. 

For local government there appeared 
in this period a standard work. Bum's 
*• Justice of the Peace " (1st edit., 1755, 
two small vols., then increasing to four 
vols, down to the 19th edit, 1800, and 
now in the 30th edit, in five very com- 
penditius vols. — containing more than 
eight thousand pages). 

Of general and political histories the 
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were in England defined, and the political constitution was 
formally established. An external change was brought about 
by the union with Scotland (1706), and with Ireland (1801). 
Apart from this, the accession of William in., with the De- 
claration of Bights, marks the commencement of parliamen- 
tary government by party, the consideration of which requires 
a comprehensive survey of the structural fabric of this political 
system in the eighteenth century. 

Like all great free states, the British is based upon a 
strong and firm construction of the executive. In so far as 
it is necessary to make the person and the property of the 
individual serviceable to the State, this State is stronger than 
the most absolute despot in Europe. Since the Norman days, 
a feature of military obedience and discipline pervades the 
English political system, a system which, hitherto unknown 
to the States of the Continent, has only been efficiently por- 
trayed to them by modern historians. 

The Crown is at all times the source, the courts of justice 
the barrier, and the law the supreme regulator, of these 
powers. But, throughout the four hundred years of legisla- 
tion since Edward I., a relation of mutuality has entered 
into these elements, which circumscribes State and society. 
State and Church, local government and estates alike with 
fixed legal barriers. These self-imposed bounds of the Crown 
work at the same time as legal limitations of Parliament 
and parties, and as a legal protection of classes, corpora- 
tions, and individuals. The sanctity and inviolability 



following must be specially mentioned : The very rich matter is in many < 

Hallam, "The Constitutional History almost too intimately connected with 

of Kngland/' vol. iii. (down to tlie death the family and party relations of the 

of George II.) ; Lord Mahon, ** History present times. 

from the Peace of Utrecht/' etc., 1836- For the statistical and administratiTe 

1854, six vols, (from a Tory point of conditions of the eighteenth oentary, 

view); W.Massey,** History of England John Adolphus, •* The Political State 

under George III., vols. i. and ii. 1855 of the British Empire '* (London, 1818, 

teq. ; Thomas Erskine May, *' Ck)UBti- seq. 4 vols. 8vo), contains murh valuable 

tutioual History since the accession of matter ; to which much may be added 

George HI.," vol. i, 1861 (German from the writings of McCuUoch and 

translation by Oppenheim); Charles other politioo-economic works, espe- 

Duke Yonge, ^ The Constitutional His- cially on the history of the poor law 

tory from 1760 to 1860," London, 1882. system. 
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of this system was acknowledged by a formal agreement 
between the two great parties of the nation, on James 
the Second's abdication ; and all party formations, all party 
movements since that time have been based npon the fol- 
lowing conditions. 

1. The law recognizes the hereditary Crown as the funda- 
mental institution of the land, and establishes its fixed 
succession by the Act of Settlement. 

2. The law controls the sovereign rights of the State, 
imposes the requisite duties upon the subjects, and specializes 
these duties in a manner which prevents arbitrary proceedings 
against individuals. 

8. The law regulates the exercise of magisterial rights by 
counties, towns, parishes, and corporations, which thus become 
the fixed depositaries of political functions, according to the 
peculiar system of English self-government. 

4. The law affords for the maintenance of these adminis- 
trative functions a legal protection, by a comprehensive 
system of remedies ex debito justitm, the now so-called adminis- 
trative jurisdiction. 

5. The law determines also, with the duties of the subjects, 
the corresponding rights of the estates, among which a "ruling 
class," with an influential share in the executive, makes itself 
prominent. 

6. and 7. The law governs their combination as a repre- 
sentation of the commtmitates in the Lower House, as a spiritual 
and temporal peerage in the Upper House, each with a suit- 
able share in the exercise of the political powers among 
themselves and towards the Crown. 

8. The law guarantees to the Established Church the 
self-government necessary for ecclesiastical activity, and thus 
succeeds in finally reconciling Church and State. 

9. Upon these foundations a new relation is formed 
between the **King in council" and the Parliament, which 
has become known under the name of Parliamentary Govern-, 
ment. 
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Within this framework *• the parties of the English poh- 
tical system are formed, as well as the practice of parlia- 
mentary government and the transition to the reorganization 
of society in the nineteenth century (Chapters liy.-lviii.)- 

** There is perliaps no more fruit- eighteenth century with that existing 
ful and instruotive parallel than the at the clom of the fifteenth oenturj 
comparison of this stnicture in the (Chapter xxix.). 
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CHAPTER XLV. 

I. ^Iie 3Sef(totat(on of t|ie l^ettDiitats iDRonatciis. 

James the Second's deposition threatened to produce a series 
of struggles and revolutions, such as from the Norman times 
downward had always attended every breach of the legiti- 
mate succession. Only too vividly did the consequences of 
the execution of Charles I., which had happened only a gene- 
ration previously, stand before the eyes of the men of those 
times. To avoid similar consequences, both parties, after 
long scruples and deliberations, framed the resolution "that 
King James II., having endeavoured to subvert the constitution 
of this kingdom, by breaking the original contract between 
King and people, and by the advice of Jesuits and other 
wicked persons having violated the fundamental laws, and 
having withdrawn himself out of the kingdom, has abdicated 
the government, and that the throne is thereby vacant." 

The fact of deposition was veiled by the fiction of a resigna- 
tion, which in some measure was in accordance with the 
circumstances under which the King had quitted the country, 
and by the further fiction that the heir already bom. Prince 
Edward, was illegitimate, an assertion which coincided with 
a widespread popular opinion, as well as by the addition of 
further circumstances of the event, which, according to human 
calculation, could not recur in the same form, so that the 
danger of forming a precedent was avoided. 

In consequence of these fictions, the Crown was held to 
devolve upon James the Second's eldest daughter, as heiress, 
who was now recognized, in conjunction with her husband, as 
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the rightful heir to the throne. Quite as consistent was the 
devolution of the Crown to her younger sister Anne, failing 
issue of the union of William and Mary, a contingency that 
was not anticipated in the year 1688, but which actually 
happened.* 

This was ex necessitate rei the closest practical adherence 
to the traditional descent of the Grown, due regard being paid 
to the fact that, in consequence of the great shock sustained 
by the realm, a male ruler appeared indispensable, and that 
therefore William should be joint sovereign together with his 
consort, of whom he should even take precedence. 

A still further limitation of the succession appeared neces- 
sary, according to the experiences of the past. The succession 
of the Catholic Mary I. had plunged the country into a bloody 
counter-revolution, the succession of the Catholic James 11. 
had brought about a fresh revolution. The nation was not to 
be exposed for the third time to the disastrous vicissitudes of 
a Catholic succession. Accordingly the stat. 1 William and 
Mary, c. 2, was passed, to the effect that every person, " con- 
fessing the popish religion," or who should contract a mar- 
riage with a popish consort, should be for ever incapable of 
succeeding, that the people in such case should be freed from 
all allegiance, and that the Crown should pass to the next 
Protestant heir. 

When, towards the end of William the Third's reign, a 
failure of male issue became probable, alike in his case and 
in that of the Princess Anne, the final Act of Settlement 
(12 & 13 Will. III. c. 2) was passed, which in case of the 
failure of Protestant descendants of Charles I., goes back to 
the electress Sophia of Hanover, the daughter of Princess 
Elizabeth, who was the daughter of James I., whose agnate 
Protestant descendants were to succeed to the throne in the 
event of the deaths of William and Anne.** 

* The declaration of the 12th of failing such iBSue, the Princess Anne 

February, 1688, determines the sue- bnd her issue ; failing these, William's 

cession thus : first William and Mary issue, as tiie grandson of Charles I., and 

jointly : then the survivor of them ; nephew and son-in-law of James II. 
then the issue of Queen Mary; then, ** Legal oonstruction was bbligod 
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The legal and moral verdict of posterity has with rare 
accord acknowledged the " glorious revolution " as justifiable. 
It was ijLO breach of divine and human law when, after the 
experiences of three generations, the nation emancipated 
itself from the male line of a dynasty, which had utterly 
misunderstood and neglected every duty of the Crown and 
every task imposed by the times. Former centuries had 
ended the life of more than one English king in a manner 
that was more akin to a breach of right than was the treat- 
ment experienced by this King. If the English nation had 
for three whole generations borne the misgovemment of such 
a dynasty, if it at the last veiled over the most frivolous 
tyranny of James II. with the good-natured fiction of an 
abdication, the reason for this moderation lay in the mature 
experience of a people that had arrived at man's estate. It 
was not the inexperience of a people that has been long unac- 
customed to all spontaneous action in public life, such as 
characterizes the French revolution and its successors, but it 
was the consciousness of the great shock to all legal and moral 
foundations, which follows the overthrow of a legitimate mon- 
archy, it was the probability of the consequent swamping of 
the State by the egoism and the party-system of society, 
which made the nation endure so much with patience. For 
the first time, with the clear consciousness of the consequences 
that would attend a change of dynasty, the English people 
took the manly resolve to accept the consequences in spite 
of all. 

In truth, the conditions of things that ensued after the 
change of dynasty, resembled the times immediately following 
Magna Gharta. Discontent had never been greater than it 

to resort, for these deviations from the builds up from this proceeding his four 

legitimate succession in the male line positions concerning the royal title: (1) 

in favour of daughters, to legal fictions that the Crown is hereditary, (2) here- 

and to a deduction ex neeessiiate rei, to ditary in its own manner (analogous to 

reduce the breach that had been made the descent in real estate), (8) that the 

in the fixed rules of hereditary descent right of succession may be nrom time 

to its lowest possible importance, and to time altered or limited by resolution 

to avoid dangerous precedents for the of Parliament ; with which restrictions 

future, so far as human prudence and (4) the Crown always will be hereditary, 

wisdom could effect this. Blackstone is 90 and remains so. 
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now was, when everything appeared won. A factious nobility, 
with complicated plans of action without any great aims, and 
capricious changes in the prevailing opinions, fill the whole 
of the next generation. The Whigs, whose chief strength lay 
in their majority among the nobility and in the upper classes 
in the cities, did not cease, in spite of all legal fictions, to 
regard the King as their own creation ; the Tories persisted 
in considering him only as a sort of regent. The working 
classes in sullen apathy witnessed the departure of their 
natural protector, the legitimate monarch ; and they received 
their new lord with the same indifference. Parliament, 
church, and common law returned to their old places ; yet the 
victorious party regarded this as a natural consequence. No 
one felt himself socially in a better position ; but the Tory 
party found to its vexation, that only their hated opponents, 
and with them a foreign prince, had attained to power. This 
new monarchy, even though an act of political necessity and 
wisdom, was and remained an artificial thing. The hearts 
of the people were not with the King, and therefore, perhaps, 
the King had no hearty feeling for England. William's chief 
object in life, the struggle against the ascendancy of France, 
and the maintenance of the independence of Holland, and of 
the balance of power in Europe, was not in accordance with 
insular views. The grand struggles of the statesman neither 
gained for him the approval of the great parties, nor endeared 
him to the multitude. Parliament had certainly gained all 
that could be gained in this constitution ; the monarchy was 
now " an expensive but otherwise inoffensive capital to the 
social colunm." The result, however, was not an exalted feel- 
ing of civil liberty, but constant collisions of the Government 
with a proud and hot-blooded nobility, a purse-proud middle 
class, and an intriguing divided clergy.*** 

*** The riddle of the phenomena ideal aimB haye been realised, there 

which occur after every great rising of comes a weariness, and with it an nn- 

a nation (as also after the reformation fettering of social interests, which 

in Germany) can never be otherwise by * Freedom' only understand the 

explained than from the nature of so- immoderate satisfaction of their own 

oiety itself : " After the display of the interests. After the most glorions re* 

noblest energies, and after the highest suit has been gained for the whole 
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The lesson taught by the glorious revolution, a lesson never 
to be forgotten by the English people was, that even the most 
righteous insurrection of society against the constitutional 
executive is the greatest disaster that can befall a nation. 
After this glorious revolution, there remained innumerable 
difficulties to contend with, throughout the whole system in 
the internal life of the nation which a just, wise, and con- 
scientious monarch would have spared the English people. 
Even in the second generation there is disclosed to us in the 
new order of things an open attempt at rebellion. It was not 
until the third generation that the evil effects of the change of 
dynasty were really healed. 

oommnnity, the individnal prooeeds to nature of his social character, pays the 

strike the balance for his little world tribute due to the imperfection of hTiman 

— ^his ego — and begins to calculate how nature by an attitude which degrades the 

much of the glory and fortune of the great relations to the lowest standard, 

great whole belong to this ego. Vexed after their exaltation to the highest 

at the small balance in his favour, and and holiest" (Gneist, '* Preuss. Finanz- 

even finding a deficit in the account of reform," 1881, p. 247). 
his prosperity, he gives way to the 



Digitized by 



Google 



340 ConstitiaioncU History of England. 



CHAPTER XLVI. 

II. ^e IfUguIatton of S&obmign Iflfgl&ts bg Hafo. 

In the course of the Middle Ages the Germanic nations display 
a national tendency to regulate, hand in hand with the here- 
ditary monarchy, the exercise of the royal sovereign rights 
to the widest extent by fixed principles, which, acting on both 
sides, bind both King and people. At the close of the Middle 
Ages, this specialization had made such progress on the Con- 
tinent, that the development of an administrative legislation 
may be regarded as the main point of contrast between the 
modem political system and the Middle Ages, as well as the 
ancient world. In England, the long struggle against the 
absolutism of the Norman Crown and the century of Stuart 
misgovemment brought the specialization of these rules of 
law to an extreme form, which reached its height in the 
eighteenth century. This regulation by law embraces all de- 
partments of internal political life to the utmost possible 
limits. 

I. The regulation of the military power of the State by law is 
based upon a separation of the armed force into the ordinary 
military system of the militia, and the extraordinary organi- 
zation of a standing army. 

The militia laws of the eighteenth century are bound up 
with the system of the Restoration for the acknowledged pur- 
pose of keeping the wealthy classes at the head of the armed 
forces. These statutes repeat in monotonous detail, and, as 
a rule, literally, the clauses of their predecessors. After evil 
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experiences as to the small utility of the militia forces, the 
stat- 30 George II. restricts the number to 30,740, However, 
in 2 George III. an extension and a reframing was made, and, 
after many additional provisions, a new consolidation was 
eflfected in 26 George HI. c. 107, in which form the militia 
continued down to 1802. In the later statutes, the strength 
was fixed at 120,000 men, and in like manner the number of 
supplementary militia was limited. This legislation, however, 
of course not only determined the personal service of the 
soldiers, the manner of drawing them, and the grounds of 
exemption from service, but even the composition of the 
regiments, battalions, and companies, the organization of 
the staff and the times of training. But this statute 
principally regulates the composition of the administrative 
commissions and the qualification of the officers. By 2 
George m. c. 1, and 26 George III. c. 107, the lord-lieutenant 
appoints in each county twenty or more deputy-lieutenants 
with a qualification of £200 income from freehold^ in the 
smallest counties £160. He appoints the colonels with a 
qualification of £1000 income, or double that sum in ex- 
pectancy. The qualifying income of the lieutenant-colonel is 
£600 ; that of a major or captain, £200 (or heir to £400, or 
younger son of a landowner of £600). A lieutenant must have 
£60 income and £1000 personalty (or both together £2000, or 
the son of a deceased landowner of £600). An ensign £20, 
or personalty valued at £500, etc. There is no stronger 
contrast to this form of land army than the Prussian 
canton-system of the same period, which casts the whole of 
the personal service upon the peasant classes and lower 
classes in the towns, and raises funds for the army expenses 
by contributions from peasant farmers and the excise of the 
cities. (1) 

(1) The yerj dubious utility of an lug of the forces. But after the scare 

army organized according to this sys- had paused away the old carelessness 

tern was seen on the occasion of ue returned. With the exception of tiie 

invasion of the Pretender in 1745. Such city militia of London, in the middle of 

experiences and the constant mistrust the century reviews and trainings 

of a standing army led from time to were again neglected, until, in the year 

time to improvements and strengthen- 1756, we danger of an invasion led to 
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In equally strong contrast to the needs and legal relations 
existing in Continental States is the conception of a stand- 
ing army in England. The rough military rule of Crom- 
well, as well as the attempts at overthrowing the constita- 
tion made by James 11., had left behind them the lasting 
impression, that every standing army was a source of danger 
to the constitution and in irreconcilable opposition to the 
rights of the estates. Yet, as such an army appeared indis- 
pensable, considering the colonial possessions and the inter- 
national position of England, a paid army was after 1688 
tolerated under the following conditions : — 

1. Under an acknowledgment to be annually repeated, that 
the existence of a standing army in times of peace is contrary 
to law. 

2. Under the acknowledgment to be also reiterated every 
year, that this army is not necessary for the maintenance 
of political order, but only convenient for "upholding the 
balance of power in Europe." 

8. Under the condition that the expenses of this army are 
to be entirely defrayed by an annual subsidy, and thus depen- 
dent upon a free grant of money voted by the Lower House 
and liable to be refused. 

4. Under the condition that the command and disciplinary 
powers of the Crown necessary for a standing army are as 

the resolution to form a less numerous, 88 George IIL c. 51, was passed for the 

but more efficient militia. But soon formation of mounted yolunteers (jeo- 

the number was again considerably manry cavalry). All supplementary 

increased, to 120,000 men. The militia militia and volunteer corps stiU keep 

thus organized was and remained un- up the connection between the armed 

satisfactory for immediate employment forces and landed property ; the corn- 



in the field; but it was still so con- missionsofaU the officers are conferred 

siderable in numbers, and the standing by the lord-lieutenant. In the time of 

army, compared with it, so small, that the threatened invasions from France 

materially as well as morally it was considerable contingents of volunteeri 

thought that the elements were almost were even furnished and equipped by 

evenly balanced. The militia actuallv rich landowners at their own expense, 

againrevived in the period of the French The supplementary militia oi^niied 

wars. In 1793 and 1796 a supplementary in accordance with the statute of 1796 

militia was introduced to increase the was actually mobilized in liie spring 

forces. But the inclinations of the upper of 1798, but those troops served very 

classes were directed rather towaids soon as material for drafting into the 

forming volunteer corps. The first standing army, which was with ce^ 

statute on this subject is 34 Oeorge tain restrictions allowed and voted by 

IIL c. 31. Four years later the stat. Parliament. 
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extraordinary powers to be granted each year by Parliament 
by a Mutiny Act (beginning with 2 William and Mary, c. 5, 
sess. 2, c. 14), on the refusal to grant which the army would 
be ipso facto disbanded. 

6. Finally, with a condition that was still further developed 
in the course of the century, that by the system of purchase 
of the officers' commissions, the whole corps of officers, both of 
the infantry and cavalry, remains reserved to the sons of the 
dominant classes. 

Under these very anomalous conditions the effective strength 
of the army in England is dependent upon the resolutions 
of Parliament, which annually determines how many paid 
soldiers shall be recruited and kept on foot. 

The principal object of this military system, the main- 
tenance of the national independence against foreign attack, 
is fulfilled for this island power by the navy, which, in strength 
and activity, in the eighteenth century finally takes the posi- 
tion which the peculiarity of the country demands. In this 
normal organization of national defence the normal principles 
of a military system are to some extent again met with, e.g. 
the fixing of the permanent organic institutions by statute 
(beginning with 2 William and Mary, c. 8) ; the regulating 
of technical details by ordinances, royal warrants, and regu- 
lations. (1*) 

(1*) The English military system, practical mUitarysemoe, in which even 
compared wit^ the entirely opposite great military capacities could be de- 
institutions of the Continent, is oased veloped. While the state of the country 
upon three anomalies, which in some would otherwise easily lead to effemi- 
measure neutralize each other. (1) The nacy, there was preserved here in the 
£uglish system of the annually varying dominant class a military skill, which 
strength, the Mutiny Bill, the paid was also advanced by purchase in the 
soldiery, and purchase of officers' com- army. (3) The normal conditions of 
missions is applicable to a country the existence of a system of national 
which needs its troops for service in defence, which no nation can dispense 
distant colonies, and is only inclined with entirely, are again found in the 
at long periods to engage in active navy, even united with a very harsh 
warfare within the European family of system of pressed service. That it has 
nations. (2) The militia, which in this lieen thought possible to apply the sys- 
form would in any other country be tern of Mutiny Bills to continental 
utterly insignificant, still retains in its States, and liiat it has been considered 
corps of officers military elements, as to be a pattern ** constitutional " insti- 
the colonies and East Indian posses- tution, belongs certainly to the most 
sions afforded the gentry a field for absurd imitations of foreign institutions. 
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n. The regulation of the jvdicial power by law is based upon 
the fundamental distinction between the administrative tide 
of justice (the holding of a court) and tiiejudiciai side — ^to use 
a Roman expression, a distinction between impeHum and 
jurisdiction 

Only the administrative side belongs to the province of 
administrative law, and is in England fixed by a few organic 
arrangements, beside which the Lord Chancellor, the Home 
Secretary, and the common law courts issue rules and exer- 
cise a regulating power, of which considerable use has been 
made in the nineteenth century. 

All that, on the other hand, belongs to jurisdiction, in the 
proper sense (the principles of private and criminal law, the 
formation of the courts, and the procedure regulating the 
rights of the parties) is founded partly still upon custom and 
the practice of the courts (common law), supplemented by the 
numerous statutes since Edward I., which, like the common 
law itself, can only be altered by statute. The judicial system 
appears also in this epoch to be the most stable part of the 
constitution. In the higher courts, since William III., the 
appointment of judges for life is again restored, and is legally 
sanctioned by the Act of Settlement. The jury system is 
strengthened by the legal control of the lists of jurors which 
are now made out by the local oflScers (7 William III. e. 82 ; 
8 George II. c. 25). The qualification of jurors was by 4 
and 6 William and Mary fixed at £10 from freehold or 
copyhold ; by a later statute an annual income of £20 from 
lands held on a life lease is put on an equality with this 
qualification. The principle that the courts have only to 
decide according to law, and that they have of themselves 
to interpret the rules of law, is common to England and to 
' Germany. (2) 

in. The control of the police power by law led even in 

(2) Ab to the details of the legal or- the right of Usuiag rules in the proyinoe 

ganization of the judicial systein, cf. of the administration of justice, cf. 

Gneist, "English Yerwaltungsrecht,'' Gneist, "Verwaltungsjustiz,** sec. 6. 
ii. c. 6. As to the further extension of 
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the Tudor and Stuart eras to an innumerable series of special 
police laws affecting security of life and property, trade, 
morals, luxury, the poor, labour, highways, etc., which in 
their outward form are very similar to the German imperial 
and country police regulations. But this broad system be- 
comes more and more extended, as every amendment has to 
be brought about by parliamentary statutes. Yet this legis- 
lation does not suffice, but needs rather to be supplemented 
in numerous points by reference to the old police functions 
of the magistrates, the coroners, the constables, and other 
officers of the peace according to common law, which all 
were fixed and determined by the practice of the administra- 
tion. The tendency to restrict as much as possible in this 
department the discretionary powers of the officials, could 
only be worked out in part, and even in the most special 
police laws the introduction of discretionary empowering 
clauses was unavoidable. The " general clauses " which are 
indispensable to the German police administration are repro- 
duced in England for the most part in the " powers of the 
officers of the peace according to common law." Special 
local police needs are provided for by local acts, and to a 
limited extent also by by-laws of the county and local boards. 
In London and in numerous provincial towns, for example, the 
urgent demands for a police for fires, building, paving, street- 
cleaning, watering, lighting, watchmen, and embellishing are 
met by comprehensive local statutes and by-laws. 

The influence of the class interests of the ruling gentry 
upon the police legislation is characteristic of this period. 
This is more especially shown in the legislation affecting 
game, which, in most immoderate exaggeration, goes even 
so far as to inflict death for the most serious poaching 
offences. And secondly in the poor law legislation, which, 
in order to alleviate the burden of providing for the poor, 
which fell upon landed proprietors ever since Charles the 
Second's day, allowed a division of parishes into small town- 
ships and hamlets. The narrow-minded treatment of the 
right of settlement and" the system of removal, which begins 
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with 18 and 14 Charles 11. o. 12, and is continned nnder 
James II., is declared to be permanent by 12 Anne, c. 18. The 
further series of statutes is also pre-eminently occupied mth 
the difficulties of an ever narrower and stricter right of 
settlement. In a similar spirit by 8 and 4 William and 
Mary, c. 12, the right of appointing overseers of highways 
was vested in the magistrates instead of election in the 
parish union. Moreover, the codified highway regulations 
of 13 George III. c. 78, retain a mixed system of enforced 
labour in connection with the highways and of highway 
rates. Other characteristics of this period are the endeavours 
to regulate more exactly the judicial functions and procedure 
of the justices of the peace, to make the decisions of the 
magistrates in courts of first and second instance as a rule 
final, and to secure the obedience of the constables and other 
executive officers by the express threat of disciplinary penal- 
ties ; by all which the range of the police laws is more and 
more increased. (8) 

IV. The regulation of the financial power by law is based * 
still upon the distincidon between the King's ordinary and 
extraordinary revenue (Blackstone, i. c. 8). 

The ordinary reveniie includes the old hereditary income 

(3) The ranffe of police laws in- period is so artificially framed that it 
creietfed to such a boundless extent can only be understood in a detailed 
that they can only be surveyed in an exposition. The codified highway 
exposition of the magisterial office as regulations of the year 1773 still re- 
it now exists (cf. Qneist, " Self-Govern- tain the system of manual labour (con- 
ment,'* chap. v. pp. 189-517, 3rd edit., tributions in kind), yet allow low rates 
1871, and the sections dealing with the to be paid in acquittance of such j 
police administration in the towns, sec. labour and services, and raise the 
107, the pauper police, sec. 119, the expenses by a highway rate. (There 
police for public health and building, is extant a calculation of the year 
chap, xi, the highway police, sec. 140). 1814, according to which the value of ^ 
The far-reaching extent of these laws service in kind is computed at £551,241, | 
stands also in connection with the ad- the moneys paid in lieu thereof at 
ministrative jurisdiction. The police £287,095, and the highway rate at i 
jurisdiction required very special rules £621,504.) The necessity for oon- I 
for deciding each particular case, and structing roads, which had begun to 
on the other hand for the practical use make itself felt, was regulated by I 
of the magistrates, their clerks, and local acts, by which committees are 
under officials, it was necessary that formed for this purpose, the members 
the laws, which were to be applied in being magistrates and interested per- | 
each single case, should be found in as sons. A general supplementary act 
complete and compact a form as pos- for regulating highways was issued io ' 
Bible. The poor law legislation of this 13 G^rge lU. c. 84. 
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of the King, the original property of the State, which belongs 
to the King independently of any vote of Parliament. This 
original property has very considerably decreased in conse- 
quence of the great alienations of the demesnes, the abolition 
of feudal incidents, etc., and now displays merely a shadow 
of past greatness. Tet if it had been only properly managed 
it could have sufficed for the royal household. But through 
careless management, the Crown lands were, under George 
III., so heavily burdened with debt that this monarch pre- 
ferred to assign to Parliament by agreement (1 George III. 
c. 1) the administration of the Grown estates, and to receive 
in exchange a fixed sum from the State revenues (civil list). 
This arrangement, which was made only for that king's 
life, has, on the accession of all his successors, been 
renewed, though under different conditions, but always only 
as an arrangement pro tempore^ which reserves to the Crown 
at every change of Government the option of taking back 
the hereditary revenue into its own keeping and manage- 
ment. (May, " Const. History," c. 4.) 

By the extraordinary revenue is understood the income 
derived from direct taxation, customs, and excises granted by 
vote of Parliament. The great and constant needs of the 
State in the eighteenth century, and the rise of a national 
debt, no longer allowed the machinery of the English State 
to be dependent upon periodical votes of subsidies, which the 
Lower House also no longer needed for the sake of influence. 
In the course of the eighteenth century, accordingly, all the 
subsidies that were till then temporary passed into permanent 
taxes ; the taxes and custom dues to be raised after that time 
were no longer "voted," but were raised for the State coffers 
by operation of law. It was only on the introduction of the 
modem income tax and the legal regulation of the new 
customs tariff, that a movable form was again provided for 
a moderate portion of the direct taxes and certain articles 
included in the customs tariff, so that perhaps from one-tenth 
to one-seventh of the revenue is dependent upon the vote of 
Parliament. With the regulation of the customs and taxes 
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by law, the most precise specialization entered also into the 
financial statutes, which determined the subject, object, mode, 
and measure of the tax to the very confines of possibility. The 
influence of the ruling class here shows itself in refusing each 
and every new assessment, and consequently in the decay of 
the old land tax, on the other side in an immoderate increase 
in the excise and customs, the last named in the protective 
interests of great manufacturers and landowners. (4) 

Strict regulation by law is also applied to the system of 
local rating, in which, by many hundred statutes and by the 
practice of the courts, subject, object, and method have been 
exactly laid down, and the local authorities are allowed no 
autonomy in fixing the rate of taxation, but may merely mate 
a calculation of the annual need and co-operate in assessing 
the rates and taxes. 

V. Lastly, the ecclesiastical power and supremacy was limited 
and controlled by the Acts of Supremacy and Uniformity of 
Elizabeth, and the supplementary statutes of the Restoration, 
directed towards upholding the power of the State against 
possible encroachments of the ecclesiastical authorities, by the 
statutes of prsemunire, Mortmain, and other similar statutes. 
The Act of union with Scotland added a guarantee of the 
permanence of the constitution of the Anglican Church. (5) 

(4) Customs became permanent taxes increased, and codified in 48 George 

by 9 Anne c. 6, 1 George I. c. 12, and 3 in. c. 55. In like manner the special 

George I. c. 7 ; with 27 George HI. o. stamp duties (cf. Yocke, '* Gesoh der 

13, the systematic customs tariff begin. Steuem des brit. Reiohs." Leipzig, 

The old subsidies, tithes, and fifteenths 1866). The alleged ** constitutional " 

were by 4 WiUiam and Mary, o. 1, made principle that the Parliaments had 

fixed taxes, in the case of which the annually to vote all the revenue to the 

contributions arising from personalty Government has in Gtennany arisen less 

were almost entirely waived and the from the English pattern than from a 

now so-called land tax was levied upon confusion of the old periodical subsidies 

the counties and towns, by 38 George voted by the Landst^nde with tiie 

III. c 60, changed into a permanent tax modem system of taxes regulated by 

upon landed property. Into the place law, wliich latter is alone admissible 

of the periodical subsidies came, after and practicable for our modem State 

1797, a legally fixed property and in- organization. The constant mistaldng 

come tax, But with a varying scale. A of votes of subsidies for taxes created 

house and window tax was introduced by statute is an inexhaustible souroe 

by 7 William HI. c 18, as a permanent of confusion. 

tax. In like manner the assessed taxes (5) Gf. Gneist, '* Englishe Yerw. 

(that is, a group of taxes levied u^ion Beoht," ii. c. 8, and below, Chap 

provisions, articles of luxury, and ti atde) xlvii. 
were introduced as the financial needs 
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In spite of the enormous extension of this legislation, the 
original rival relations subsisting between law and ordinance 
in administrative law remained fixed and established. The 
activity of a State can, in spite of all endeavours, never become 
exhausted in statutes. Society rather, in its varying phases 
according to time and place, requires an ever fresh activity in 
ordering or prohibiting on the part of the State. And what 
the executive has to order in individual cases, it can also, in 
cases of a similar kind, command or forbid by ordinance. 
The requirements of civil life remain accordingly an inex- 
haustible fount of new rights of ordinance. In consequence 
of the misgovemment of the Stuarts, however, we find in every 
case where the executive power addresses itself immediately 
to the person or property of the subjects of the State, the 
English legislation so extremely specialized, and the depart- 
ment of internal administration so extensively preoccupied 
and overgrown by legislation, that the field for an independent 
right of ordaining appears exceedingly limited, so that English 
jurisprudence made the error of holding that the right of 
ordinance only existed for the purpose of " executing the law." 
And thus the blessings of legal regulation and control became 
a galling fetter, which gave the English administration an 
unwieldy character, that could only be gradually removed 
by a more intimate bond of union between ministry and 
Parliament (Chap, liii.),* 

* That the relation between law and gard to the formS) the English ordi- 
ordinance, as it was established at the nances are almost identical with our 
dose of \he Middle Ages (above, p. 22), own. The ordinance appears either in 
remained also unchanged in England, the solemn form of a royal resolution, 
has been proved in Gneist, "Verwal- countersigned by the whole ministry 
tung, Justiz, Bechtsweg" (1869), chap, (order in council), or as a cabinet order 
vi. p. 69 seg. Only the administration with the counter-signature of the head 
of justice by the civil and criminal of a department (warrant), or as a dele- 
tribunals is exclusively dependent upon gated right of ordinance, most fre- 
the rules laid down by the legislature, ^uently of a secretary of State. In 
whilst in the department of adminis- like manner the division into inde- 
tration, ordinance remains binding for pendent ordinances, executive ordi- 
State officials and subjects so far as its nances, and the ordinances reserved 
province has not been already occupied by law is in England identical with 
by a positive administrative law. jBut ours in Germany. The department of 
this was in England the case to such district and local police ormnances, on 
a wide extent, that the right of ordi- the other hand, is much more restricted 
nance, appears even in Blackstone only than in Glermany. 
as a supplementary function. With re- 
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CHAPTER XLVII. 

III. Vli^t Connection of Sbobeteip migfits tBitfy 'Eocal 
Institutions— ^l^e S&8fttem of ^eU-gobemmrnt 

As the exercise of sovereign rights must take place according 
to geographical districts, the State needs executive organs in 
the greater and smaller unions of the counties^ hundreds, 
towns, parishes, and villages. Since the Anglo-Norman times 
these functions have in England been taken more and more 
from the vicecomites and bailiffs, to be discharged as far as 
was possible by the parishes, and, in their further development, 
principally by individual officers chosen from the resident staff 
of the communities. The English unions of parishes are, 
however, not privileged to regulate their own police system, 
poor-law boards, and rates according to their own will, but 
they exercise legally limited authoritative rights in their 
capacity as indirect State officials, and raise and extend their 
rates according to a legally determined scale, for legally deter- 
mined objects. English self-government has accordingly 
formed itself into a system of offices and rates, regulated and 
determined by law. 

If for this system (which even in England has never been 
legally defined) is used the expression self-government, there 
will still be needed a distinction between magisteriai self- 
government, which is pre-eminently meant by the term self- 
government, and economic self-government, which has its centre 
in the system of local taxation and the assessment and em- 
ployment of that taxation within the respective unions. 
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I. imagfst£ttal self-gobemment is bound up with the high 
offices, which arose as early as the Middle Ages, the com- 
petence of which is regulated partly by common law and partly 
by statute. The English central government had, until quite 
recent times, no other organs for provincial, district, and local 
government than these offices within the several commimities. 
For this reason they all have this characteristic, that being 
free from every element of manorial jurisdiction or manorial 
police control, they are regarded as pure official functions, 
and are subject to the civil and criminal responsibility, 
the right of control, the right of supervision, the disciplinary 
control, and the right of dismissal, almost exactly correspond- 
ing to the German notion of ^^Mittelhare Staatsbeamten.** Of 
this kind are the following offices : — 

1. The ancient office of sheriff, Vicecomes, which indeed has 
lost its important ancient functions in the course of centuries, 
but which still continues as a subordinate judicial office for 
summonses, executions, and for carrying out the sentence ol 
the law, with the presidency in the still nominally existing 
" county court," a right of precedence, and many remnants 
of an old vice-royalty. The office is annually filled by one of 
the great landowners of the county.* 

2. The office of the lord-lieutenant, the modem vice-royalty 
of the county, is filled by one of the most aristocratic land- 
owners in the county, practically for life, and with powers to 
appoint the officers of militia and the commissioners of the 
militia department, who for the most part are also on the 
staff of magistrates, just as the lord-lieutenant is, as a rule, 
made first magistrate, custos rotulorum. 

* In the main the ''civil ooturt" of rally discharge the greatest part of the 
the sheriff has now become an accessory detail business. Thus arises a pro- 
department of the common law courts cedure not unlike that of the French 
for summonses, executions, and sum- huistien. In like manner the sheriff 
moning the jury. For these current was responsible for the appointment of 
official functions he appoints for the the officers of the county prison. The 
period of his year of office as his office of sheriff signifies accordingly in 
deputy an under-sheriff, whose law- the main a right of appointing to a 
yers office is the central bureau, &om number of lower offices, which are thus 
which are issued the various orders, withdrawn &om the ministerial patron- 
carried out by the bailiffs of hundreds, age. 
but in whose stead bound bailifb gene- 
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8. The office of justice of the peace, dependent upon the 
royal commission of peace — ^the life and soul of the district 
administration, with almost unlimited fonctions for examining 
criminal cases — as poUce magistrates, as court of higher in- 
stance for the parish, as district government board, and as 
a criminal court with a jury in the quarter sessions. 

4. The office of coroner, whose principal duties are those 
of a commissioner of inquiry, wherever unusual deaths have 
occurred, with a jury from the neighbourhood ; anomalously 
not appointed by the King, but elected by all freeholders in 
the county. 

The office of constable is subordinated to these magisterial 
officers of self-government.** As subordinate officers, though 
in a more independent position, are to be regarded the church- 
wardens and overseers of the poor and of highways, who, in 
their principal functions, belong to the department of economic 
self-government. 

This official system is supplemented by a powerful bond of 
connection with the people, namely: 

The immediate activity of the middle classes as a jury in 
civil and criminal cases at the assizes and at the quarter 
sessions ; 

The grand jury in assizes and quarter sessions ; 

The participation of the whole people in the duties of prose- 
cuting and giving evidence, which hability is enforced by the 
justices of the peace against the proper persons, by binding 
over to appear and prosecute. 

Finally, to these are added the activity in the assessment 
commissions for the land tax, which, since the civil wars, 
have, both in the persons comprising them, and in their 

** The high oonstahle is imme- creasing business of the magisteriAl 

diately subordinated to the body of department they beoome more and 

justices of the peace, as bailiff of the more executive officers for the decrees, 

district, principally appointed for theez- orders, and judgments of the several 

ecution of such magisterial orders as are justices of the peace and sessions, in 

addressed to several under-oonstables. which they regularly appear to make 

The petty constables still retain their their presentments and reports. After 

ancient functions as independent eta- the decay of the court leet they were 

todet pacta, with their own right of regularly appointed by the justices of 

arrest; but in oonsequenoe of the in- the peace. 
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procedure, become more and more identified with the office 
of justice of the peace. The same system is extended to the 
assessed taxes, as well as to the income tax introduced by Pitt 
at the close of the century. 

The independence of the higher officers of self-government 
— and thus the independence of the local government itself — 
results not from the freedom of their decisions, and not from 
an autonomy such as arose in Germany in former centuries 
for provincial and district unions^ as well as for towns and 
villages. The independence of self-govenunent is rather 
entirely founded upon the position of the honorary office held 
by the officer, which, by the fact of his tenure of it, grants him 
a judicial independence, and which, in conjunction with the 
administrative jurisdiction (Chap, xlviii.) developed in the 
course of the eighteenth century, has had the indirect conse- 
quence, that the honorary officer can, as a rule, be only made 
responsible by judgment and law. 

U. (Economic self-gobernment is primarily rooted in the 
economic communion of the small country parishes and in 
the spiritual needs of the ecclesiastical parish, which latter 
in England was pre-eminently the basis of a local parochial 
constitution. But legislation in early times made the most 
important and most valuable poUce functions touching 
paupers and the regulations of highways and bridges, the 
object of general regulations. This is influenced by the early 
introduction of payments in money into the EngUsh local 
government system. The economic self-govenunent is ac- 
cordingly rooted in the system of local taxes, which appear in 
the eighteenth century in five separate forms — 

1» The Church rate, which has retained a more autonomic 
form, and is voted by the vestry according to annual require- 
ments ; on the model of this the later poor rate was created* 

2* The poor rate, dating from the statute of Elizabeth, i& 
assessed by the overseers of the poor, according to the neces- 
sity of the case. In the years 1748-1750, it attained an 
average of ^9730,000 ; in the years 1783-1785, of £2,000,000 ; 
and in 1801, amounted to £4,000,000. 

VOL. n. 2 a 
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8. The county rate, consolidated by 12 George 11. c. 29, as 
a district rate for the courts of justice and police, is raised 
upon the scale of the poor rate, and amounts at the close of 
the century to about £200,000. 

4. The borough rate, for the municipal, judicial, and police 
administration, is raised upon the same principles. 

5. The highway rate, supplementary to labour in kind, for 
the maintenance of the highways, now amounts to a consider- 
able sum, certainly more than £500,000. 

By hundreds of statutes and by the practice of the courts 
the nature of these local rates has been established as real 
taxes, all which are to be raised from the ''visible profitable 
property in the parish." According to a later report (1843), 
there were not less than 180,000 parochial officers annually 
employed in connection with their assessment. Their total, 
however, at the close of the century exceeded the already 
antiquated land tax by more than four times the amount; 
in the year 1808, it came to £5,848,000. These taxes are 
further supplemented by the rates levied by the overseers of 
the poor and highways, whose offices were instituted in the 
period of the Tudors, and who, as taxing officers of the 
parishes, take a somewhat more independent position. Their 
chief function is to assess, raise, and apply the local taxes, 
and to summon the vestry to pass the necessary resolutions. 

Connected with these parochial offices and taxes are the 
vestries as organs of economic self-government. The parish ' 
meetings developed themselves first of all out of the church 
rate, as these contributions were originally voluntary. But | 
the contributions towards provision for the poor, which had I 
their origin in equally voluntary subscriptions, were very 
soon turned by the Tudor legislation into legal obligations^ 
according to a legally fixed scale. There lacks accordingly for 
these purposes a sufficient object for independent parochial 
deliberations, and all the more so as the overseers of the poor 
are not elected, but are appointed by the justices of the peace. 
The case of the highway government is analogous. Since the 
chief current business of these vestries is confined to assessing: 
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the parish rates, the degeneration, which is seen in the 
znnnicipal corporations, is again met with here, and the place 
of the parish meeting is more and more taken by permanent 
committees. Both legislation and practice have developed 
this formation of select vestries in the following directions : — 

Committees formed by custom, composed of quondam 
chmrch wardens and overseers of the poor, supplying vacancies 
by co-optation, were recognized by the practice of the courts 
as '' good customs," and as legitimate representatives of the 
parish. 

By local and private Acts of Parliament select vestries 
became more and more frequently formed for individual 
parishes on the same pattern, as by 2 George II. c. 10, for 
Spitalfields, the select vestry was to consist of the parson, 
the churchwardens, overseers of the poor, and such persons 
as had once discharged such an office, or who had paid the 
fine for non-performance. This example was followed by a 
number of further local acts. 

By special acts, on the re-building of churches, select 
vestries were often appointed of the ecclesiastical parish, apart 
from the old connection with the civil parish. By 10 Anne c. 

II, especiaUy, a commission for the building of fifty churches 
in and about London, was empowered to form, with the 
-consent of the bishop, ''a select vestry, from a suitable 
number of wealthy parishioners in each parish," which should 
afterwards complete its numbers by co-optation.* 

The increase in the poor law burdens and the numerous 
•complaints brought against the administration, led, towards 
the end of the century, to the famous Gilbert's Act (22 George 

III. c. 88), which establishes new principles of pauper man- 
agement, in such parishes as are willing to accept the Act. 
By this Act the raising of the rates was separated from the 
<;iirrent administration, and a system of paid guardians was 
instituted. Several parishes might unite and form a union 
of parishes for the management of the poor, and organize a 

^ A survey of the conditions in a times is given by the Beports on Select 
cumber of parishes in rather later and other Vestries, 1830, No. 25, 215. 
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-workhonse ^th a view to putting industrial occupation in 
the place of pecuniary alms.** 

The centre of the economic self-government is thus to be 
sought in the parochial offices, the discharge of which is 
uniformly enforced by law. 

III. ^e netessarg coj^eston hetfoem t^ magtstenal aitti 
economfc self-gobemment is brought about by the fact that the 
higher officers of the self-government form the court of higher 
instance of the parishes, so far as this is necessary for secur* 
ing the due execution of the administrative laws by the local 
board. This hierarchy of office supplements the administra- 
tive law, being bound up with the central departments of 
State and the central courts. The local rating system 
completes the financial administration in a rationally ordered 
relation to the general State taxation. Both elements are 
inseparably blended together, yet in such a manner, that in 
the one the character of the magisterial department is espe- 
cially prominent, and in the other the element of taxation 
is the chief factor, and is only controlled by the magisterial 
department. 

The whole system manifestly converges in the police ad- 
ministration. The police power has now become the imme- 
diate political bond of European society as now constituted, 
and is therefore in England as various and as comprehensive, 
and pervades all the social relations of civil life in the same 
way as on the Continent. In England there is wanting no 
function of what we call the *' Polizeistaat,*' yet with this 
difference, that the police is not controlled and administered 
by agents of the central government, but by honorary offices, 
by men of property and education ; in the towns by unpaid 
notables, who have a permanent office by virtue of royal 

** Gilbert's Act is the pattern for an elective representation of the nte- 

the total poor law reform in the nine- payers of the oountj rate, that is, « 

teenth century. On the other hand, representative body side by side with 

the representation of the ratepayers in the bench of magistrates, who are ap- 

the English borough administration pointed, not elected, has often been 

was first instituted in the system of attempted by modem bills, bat has not 

elected representatives by the Muni- yet become law. 
cipal Act of 1835. The creation of 
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appointment. By their efficiency, these commissions of the 
peace have thrust back from them the superintendence 
residing formerly in the central government, have transferred 
the old powers of the privy council to a reference to the law 
courts as to questions involving legal principles, and have 
referred all else to a "correspondence" between the lord 
lieutenant and the Home Secretary. But the important 
element, which this local government brings with it into 
Parliament, is the intimate acquaintance with public business. 
Quite three-fourths of the members of the Lower House were, 
down to the first Beform Bill, practical administrative officials 
in this sense ; not in the service of the party governments, 
but in a position of full independence, which even under party 
changes has maintained the integrity of the administration, 
and as a court of higher instance for economic self-govern- 
ment has preserved an impartial character. 

The weak side of the system is certainly to be found in the 
executive organs and the ministerial officers of the local gov- 
ernment, especially the constables, who even in the eighteenth 
century were reduced to such a subordinate position, that it 
was only too frequently necessary, by the imposition of fines, 
to force men to take the office. Complaints against the 
overseers of the poor and of highways, in consequence of their 
reluctant, negligent, and mechanical method of discharging 
their duties, are in this century very frequent. A certain 
want of spontaneous activity is on this account also observable 
in the administrative system of the municipalities.* But 

* In the urban pariahes the system ment of the old mnnicipal property, 

of chnrohwardens and overseers of the In towns which consisted of several 

poor and of highways, as weU as the pariahes, this separation was externally 

Tating indispensably connected there- noticeable, as every parish, for the 

with, is similar to that in the country, purposes of poor law and highway ad- 

But it must be remembered that this ministration, did not form a mere 

new formation had taken its own inde- quarter of the town, but an indepen- 

pendent course, without any connection dent community with independent 

with the old municipal government, rights and duties. The citizens, too, 

"which, having sprung from the old for these purposes, consisted of persons 

court leet, served for the judicial and of different positions. The duties of 

police administration, for the office of the pariah were performed, and a voice 

justice of the peace and the formation in the vestry was enjoyed by all perish- 

of the jury, as well as for the govern- ioners ; whilst a share in the municipal 
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in general the ezcessiye nnmber and the yariety of the 
smaller offiees and the jury service kept alive even among 
the enfranchised middle classes a knowledge of puhlic business 
and an interest in it. 

Scanty as are the statistics of the eighteenth century, they 
yet allow of an approximate estimate of figures. We find at 
dose of the last century in England and Wales 8800 active 
justices of the peace (among them dukes of royal blood and 
numerous lords) ; at least twice as many gentlemen as militia 
officers^ deputy-lieutenantsy and sheriffs ; about 10^000 jurors 
at the county assizes, and four times a year at the quarter 
sessions. And then in about I49OOO parishes and townships, 
changing once a year, at least one constable, an overseer of 
highways, two churchwardens, from two to four guardians 
of the poor, and other sub-o£Gices and conmiittees — perhaps 
about 100,000 persons, who were employed in assessing taxes 
alone. The sum total of this activity forms the material 
part of the internal government of the country; all developed 
out of the simple elements of the State as it existed in the 
Middle Ages. It is the ''State" in those functions, which 
transform the character of society, and accustom the people 
not merely to run after money and pleasure, but to gain the 
practical understanding of, ahd the right sense for, what i& 
necessary to the common weal.** 

It is manifest to what an extent this personal activity in the 
service of the conmionwealth must influence a body of electors, 

government was only aooorded at most public duties. Self-government forms' 
to the old suitors of the court leet, but just as much a contrast to autonomy, 
generally only to the capital burgesses, which has produced upon the ConUneul 
or a similar small body. an all-pervading separatism in pnv 
** Self-government forms the exact viuces, districts, towns, and smallt-r 
contrary of the ideas of the nineteentli communities, owing to the laxity aini 
century of a representation of ^ inter- passiveness of the executive po^ver. It 
ests," which as such can attain to no is a mere playing with words to call 
uni^ in the State. The county, every tendency towards self-help, "self- 
borough, and parochial unions are not government" The English self-gov- 
local parliaments. These intermediate emment gives comparatively little 
processes between the State and the scope to the local and individual will, 
individual are not intended to foster but grants all the greater pohtical 
the interests of the individual, but to rights by uniting the equally organiitNi 
accustom the individual to fulfil his communities to a whole in Parliament. 
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that in the eighteenth century was limited to 200,000 at most. 
For this reason the county and parish unions became the 
most important sub-structure of the House of Commons, to 
which we shall again refer in Chapter 1. 
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CHAPTER XLVm. 

lY. Wsn 9ebelopmntt of tj^e ^minfettat&e ^utisbtctton. 

Since the days of Magna Charta, a number of new adminis- 
tratiye principles had been proclaimed in England, first in 
the royal charters, and later in assizes and in parliamentary 
statutes, in the confidence that the principles thus laid down 
would be adhered to. Similarly, in modem constitutional 
charters, a number of ^' fundamental rights " are enumerated, 
in confidence in their bond fide execution. But England early 
experienced that, under a t)arty government, these principles 
are not followed, and centuries later the misgovemment of 
the Stuarts showed that even a degenerate monarchy did not 
bind itself to the most solemn legal sanctions, that the respon- 
sibility of the ministers was not sufficient for this purpose, 
but that a special legal protection was needed by the subject, 
in order to guarantee the legal course of the innumerable 
magisterial acts, which day by day are encoimtered within the 
sphere of individual rights. 

The ordinary courts proved insufficient for this purpose; 
for the ordo judidorum was limited from the beginning to 
customary methods of action ij^gis actiones) for the protection 
of private rights, and for giving penal satisfaction. The 
newly created legal provisions for the exercise of the rights 
of political sovereignty, at no time came within the sphere of 
the competence of judge and lawmen or of judge and jury. 

The ordinary civil courts, indeed, serve indirectly to regulate 
the limits of public law, so far as they render the official 
answerable who, by exceeding his official powers, injures a 
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private individual, extra officium. Furthermore the claims of 
the State upon the purse of its subjects are brought within 
the legal pale by the constitution of the Court of Exchequer 
as a common law court. The actiones adversus Jiscum bxg, in 
England, only addressed to the Lord Chancellor by way of 
petition, but afford, in the result, a sufficient protection. 

Further, the ordinary courts of criminal law serve to define 
and interpret the public law by establishing, in their decisions 
as to high treason, sedition, assaults against peace officers, 
and other delicts against the State, important precedents in 
questions of administrative law, which no Government can 
disregard. In still wider spheres they decide, by their penal 
sentences on abuses of office, the competence of all organs 
of the Government. Still more extensively, they secure, by 
their judgments, the interpretation of the laws affecting the 
police, customs, taxes, and royalties. In England this has 
taken the form of a summary jurisdiction, by which one or two 
justices of the peace administer justice over the wide field of 
police excesses, frauds, and contraventions of the customs, 
taxes, post, and stamp laws, by which means about the half of 
the police and financial law is placed under a sufficient legal 
control.* 

This legal protection, however, is still insufficient for the 
needs of a constitutional State, because of the inevitable 
influence of the party system upon the Government. For 
official excesses, malicious abuse of office, as well as other 
matters within the jurisdiction of the ordinary courts, form 
only the minority of the excesses compared with the endless 
chain of abuse and mischief that may result from the tam- 
perings of a party Government with the police, financial, and 

* Tbis Tocation of the common law tions of justice in the case of officials 

courts hixa in England never been over- and as to aetes otdminidratifs which is 

looked, and has adhered strictly to tbe peculiar to French law, is foreign to 

national principles of our administra- English law, and in England could be 

tion of jubtice, according to which the dispensed with, owing to the fact that 

court has to try independently every the common law courts discharged also 

major supposition of its decision, un- the functions of a supreme administra- 

biassed by any previous decision of tive tribunal by their writs of manda- 

any administrative body. The limita- mus, of certiorari^ etc. 
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military powers of the State. England experienced this to 
excess in the Middle Ages, but most of all under the Stnart 
Goyemment. The Stuart system of Government in this- 
sphere also brought about the full development of a reliable 
legal control over all those parts of the administrative law 
which were exposed to the abuse of party. The legal pro- 
tection afforded against it, forms^ on the Continent, the so- 
called administrative jurisdiction — that portion of the political 
structure that may be least of all overlooked. 

As formerly in Germany^ the first institutions of the kind 
were attached to the Imperial Court of the Holy Boman 
Empire to enable it to interpret and carry out the polizei-^ 
ordnungen of the realm ; in like manner the English control 
has become developed in the police laws, which form the 
centre and foundation of the system, to which are attached 
the less important departments in analogous application. 
But the administrative jurisdiction in police matters presup- 
poses the distinction between two materially different kinds 
of administrative laws, which may be distinguished under 
the names of police penal laws, and police administrative 
laws. 

The first class, the police penal laws, is addressed to the 
subjects, and comprises those parts of the police regulations 
which can be enforced by simple and direct commands and 
prohibitions. In this great province of police law, which is 
based upon daily recurring uniform needs of civil order, 
there was no necessity for new institutions. The summary 
penal jurisdiction of the justices of the peace handles this 
department in England in a short criminal procedure on 
public prosecution, under the name of convictions. The system 
of legal remedies by appeal, in this case, is in England 
comparatively limited, and has no special peculiarities^ 

The other class, the police administrative laws, on the other 
hand is addressed to the officials, and includes such needs 
of the civil order as cannot be satisfied by simple commands 
and prohibitions addressed to the subjects, but can be met 
only by magisterial orders, decrees, and measures adapted 
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to the individual case, after previous examination of the cir- 
cumstances, expressed in England by the term order. 

The magisterial activity is thus divided into the two spheres 
of convictions and orders. A supplementary administrative 
jurisdiction was only needed for this latter department (for 
the administrative laws in the narrower sense), that is to say, 
for those laws and ordinances which direct the action of the 
officials. The legal control of magisterial activity can, how- 
ever, as experience teaches, be properly effected only within 
the magisterial sphere itself. Even in the Norman adminis- 
trative system a considerable number of administrative con- 
trols had been created for this purpose, all of which reached 
their normal height in the Tudor period (above, p. 217) in the 
following manner : — 

By the disciplinary or corrective penal law, the officials 
were forced to fulfil their duties as required by law, imder 
pain of dismissal or summary punishment by fine. 

By virtue of the superintendence ex officio an illegal or 
improper act of the authorities is annulled or altered by the 
superior court or council. 

A remedy of complaint finally arises through the double 
position of the court or council exercising the supervision* 
An illegal or improper administrative act is quite as often, if 
not oftener, invalidated on the motion of the injured party aa 
it is officially. 

In the Tudor epoch, in addition to the common law courts 
as the higher court of the justiciarii pads, the Privy Council 
was a general supervisory court of higher instance, in which 
complaints might be lodged, and which subjected the adminis- 
trative acts of the lower authorities to a revision, annulling 
or altering them according to circumstances (vide, p. 218). 
The gross abuse of these royal powers under Charles I. led^ 
however, to the abolition of the Star Chamber (16 Charles 
I. c. 10), whereby every jurisdiction of the King in council, 
and every kind of legal decision, on complaint, petition, or 
otherwise, is withdrawn from the Privy Coimcil; so categorical 
was the language of this Act, that no minister of the Crown 
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daxe countersign a writ which decided a legal question in 
dispute, without immediately exposing himself to impeach- 
ment. But, as the lodging of complaints before the King on 
appeal was still constantly in use by injured parties, and as 
such an institution was indispensable for redressing just 
complaints in the administration of the country, it was 
accordingly henceforward exclusively left to the justices of 
the common law courts to issue the proper writs, in the name 
of the King, in complaints on appeal.* The modern proce- 
dure was formed readily enough from the continual connec- 
tion of the royal council with the common law courts, in 



* The limitation and deanitlon of 
this administrative jurisdiction is de- 
pendent upon an interpretation, which 
the courts of common law had to give 
to the complex stat. 16 Charles I. c. 10. 
In the pTeamhle^ petitions or tuggestiofu 
made to the King or to hia oouneil, are 
spoken of, and further a prohibition, hy 
JEnglith bill, petition^ articles^ libel, or 
any arbitrary way to determine or dispose 
of lands^ goods, etc., to determine any 
matter or thing in the said court hy any 
judament, sentence, order, or decree, etc., 
witn express reservation of a habeas 
corpus in cases of arrest — that is, all 
sorts of complaints against material 
decrees of the administration, which 
immediately contain an encroachment 
on the property or the liberty of the 
person. Herein the courts of common 
law have, however, secured to them- 
selves^ an unusually wide discretion 
relative to the question of lodging 
complaints and proving facts, as well 
as with regard to the practical needs 
of the administration, and furthermore, 
when in doubt, have followed the 
maxim : bonijudicis est ampliare Juris- 
dietionem. The English central courts 
thus took up a position analogous to 
that taken in Germany by the Beich- 
sho/rath and the Eeichskammergericht 
as a supreme court of appeal in com- 
plaints arising from imperial and pro- 
vincial pob'ce laws. Here, as well as 
in England, these questions of admin- 
istrative jurisdiction form their own 
special department, quite distinct from 
the ordinary civil and criminal juris- 



diction, and display the foUowing cha- 
racteristics : — 

The order (police-resolution, com* 
mand, or other adminlBtrative decree) 
is the resolution of the authorities as 
to their own legal competence, and ao* 
cording to the nature of it the legal 
steps to be taken vary. 

The administrative complaint is ac- 
cordingly characterized as being the 
subsequent testing of a decretum of the 
authorities from the point of view of 
its legality (revisio injure). 

There is on that account no actio for 
the recognition of an individual right, 
but a querela for wrongful application 
of the rules of administrative law ; the 
maxim tot sunt actiones quot sunt jura 
is not applicable in this case, but it is 
an imploratio officii Judicis, uniform in 
all its parts, consisting in an appeal to 
the higlier authorities. 

Because, therefore, the question is 
one of the subsequent testing of an act 
of official authority, the decisions of 
the superintending authorities are held 
to be concurrent, and there does not 
arise a res judicata inter partes. For 
this reason the ordinary proceedings 
are not resorted to, but (as in the G^ 
man Reichsgerichte) a procedure by 
writ of certiorari, writ of mandamuSi 
and other supplementary writs. 

Finally, the legal complaint is limited, 
according as practical needs require, to 
more important cases (eaussB durioret vd 
atrociores, as the practice of the Geiman 
court called them), that is, upon the 
ground which is Imown by experienos 
to be exposed to the abuse of party. 
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the person of the Chancellor, through whose offidna the 
writs also passed. Administrative complaints of the highest 
instance were now assigned to the justiciarii regis to be tested 
and decided. The highest court (generally the King's Bench) 
became thus the supreme administrative court, not by virtue 
of the old ordinary competence of the courts, but by virtue of 
a newly created legal control for all magisterial and official 
departments, which arose only in the later Middle Ages (as 
in Germany). 

In England, as in Germany, however, it was soon found that 
a bench of judges, placed at a distance, can scarcely determine 
such disputed points otherwise than according to the reports 
made by the subordinate departments, and has accordingly 
little effect in redressing the abuses of the police power. In 
order to give effect to these legal complaints, there was needed 
rather a further development of the magisterial system in the 
provincial and local spheres, such as was formed in the 
larger German provinces in the seventeenth century by the 
permanent VerwaltungscoUegien. 

But in England no '* separation of justice and administra- 
tion " was necessary for this purpose. The office of justice of 
the peace was originally at once a police and a judicial office 
(cmtos €t jtistidarivs pads). It had further developed itself 
in this spirit. It now comprised and combined in itself a 
power of preliminary examination, a police magistracy, and 
a court of higher instance for the parochial government ; the 
quarter sessions were at once a criminal court and a county 
government board. There was no reason for altering this 
system. For the justice of the peace stands near enough to 
the local police to be able to examine into the necessity and 
the reasons for any police act; he is placed in the midst 
of civil life, that he may keep himself free from bureaucratic 
partiality. He possesses, moreover, the full independence of 
the judicial office by his property, and in like manner the 
permanence of the judicial office, since the honorary official 
cannot be dismissed on party considerations. The experiences 
made on the latter point in the Stuart era were so dis- 
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couraging, that no later ministry in England ever again 
attempted to dismiss the justices of the peace as a party 
measure. Habitual activity and co-operation on the bench 
^ith others in discharging the magisterial duties combines in 
the honorary office the sense of honour and duty of the higher 
class, and the same feelings of a professional justice, in one 
single person, and thus produces the character of the judicial 
office in its best form.** 

In consequence of this permanent combination of a police 
and judicial office, the administrative sphere in England 
retained the name and character of 2i^ jurisdiction. As in the 
canon law the name jurisdiction was retained for such func- 
tions of the higher administration, so here also was the form 
and spirit of an administration of justice preserved. 

All decrees of the police authorities, which affect the person 
or the property of the party concerned (distinct from mere 
formal decrees, precepts, warrants, etc., by which proceedings 
are begun), are issued in the form of an order^ i.e. a formally 
framed written resolution, drawn up by a clerk, and in more 
important cases signed by a second justice of the peace as well 

Against this order, from which in the Tudor and Stuart 
epoch complaint could be made, as a matter of course, to the 
Privy Council by removal of the action by writ of certiorari, 
and only in exceptional cases by appeal to the bench of 
justices of the peace, there was instituted in the eighteenth 
century by numerous parliamentary statutes an appeal to the 
general and quarter sessions of the justices of the peace. 

** la Gennany the development of bnreanoracy in its proper and aoeus- 

the magisterial system went hand in tomed depuiments. It does not apply 

hand with the separation of justice and to the system of honorary offices, upon 

administration, as the experience had which the English ma«sterial system 

been made, that the customs, views, and has been for centuries built, and Qpon 

procedure of the judicial oifice were not Which it has arrived at fuU develop- 

suited to the administration, and vice ment. The reasons why, after an ex- 

nersa. In the place of the querela of perience of two centuries, the higher 

the central courts now came in Prussia honorary offices cannot be dealt with 

and elsewhere the Geheime SiaaU' in respect of appointment and dismisaal, 

rath, the provincial RegierungKciUegienj to suit the changes of party, are given 

Landrdihe, etc The necessity for the in Gneist, ** Self-Government*" pp. 485, 

separation of justice and administra- 486. 
tion only applies to the profesBional 
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The controlling jurisdiction of the central courts begins now 
to be curtailed^ so that the parties are generally prohibited 
from applying to the central tribunals for a writ of certiorari. 

According to the system of the eighteenth century, the 
majority of orders made by justices of the peace, in less 
important questions, are ipso jure final. 

The more important cases are adjudicated upon by the 
justices of the peace in their corporate capacity, in the greater 
and petty sessions, and in the great majority of these cases 
also this decision is final. 

Only in a comparatively small number of disputed adminis- 
trative acts (now less than one hundred annually) the quarter 
sessions are appealed to, and in quite as few cases the common 
law courts. The course of procedure of police administration 
is as follows : — 

1. The ordinary administrative court of first instance is 
formed by the single justices of ike peaces who issue orders in 
the police department, especially such as affect public safety, 
order, public morals, health, the poor, highways, water, 
field, forest, fishery, trade, building, and fire, and particu- 
larly numerous orders against begging and vagrancy, as 
well as regulations of wages, servants, apprentices, and day 
labourers on the basis of Elizabeth's legislation. In many of 
these cases an order of two justices of the peace is prescribed, 
who then co-operate in the forms of a summary proceeding. 

2. For more important police-resolutions of a court of first 
instance the special sessions of the justices of the peace of a 
hundred form a kind of court of intermediate instance, the 
periodical formation of which falls as late as the eighteenth 
<3entury. The older laws had already provided for a meeting 
of three or more justices of the peace for certain matters. 
Fot the appointment of overseers of the poor even all the 
justices of the peace of the hundred were to be summoned 
together, etc. Occasion was thus given for a periodical meet- 
ing of all the justices of the peace of the hundred, which could 
also be practically utilized for the discharge of other admin- 
istrative business. The chief town ui the hundred was 
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generally fixed upon as the place of meeting, a chairman and 
a clerk to the justices were chosen, and the order of the pro- 
ceedings was determined. Legislation since the eighteenth 
century has referred the appointment and confirmation of 
parochial officers, highway disputes, the grant of wine, beer^ 
and spirit licences, and other matters requiring decision, to 
such special sessions, so that these sub-districts form an 
important intermediate stage of the administration. 

8. The quarter sessions, which bring together all justices of 
the peace at least four times a year, are primarily a court of 
appeal from penal sentences; but at the same time also a 
district government board for the most important general 
business of the district : the making of the county rate, the 
appointment of treasurers of the county chest, and governors 
of the county prison and house of correction, for the issue of 
police regulations affecting the price of provisions, wages, etc. 
(according to the system of the Middle Ages), settlement of 
fees of the county officials, granting of licences for powder- 
mills, etc., and the registration of dissenting chapels (1 William 
and Mary, c. 18) — a great mass of discretionary business 
ordinarily known in practice as the county business. 

With this county business is connected the hearing of 
appeals from the orders of individual justices of the peace 
and the petty sessions, whenever an * appeal is expressly 
allowed by the statutes, as was generally done in more 
important questions in the administrative 'statutes of the 
eighteenth century, with the further clause that an applica- 
tion to the central courts by writ of certiorari should no 
longer be allowed.*** 

The appellate jurisdiction of the courts of conunon law 

••• This interposition of the quarter conviotionB the regular court of appeal. 

seBBions as a court of appeal for the and the court of higher instanoe for 

final decision of disputed cases is con- complaints from the orders below, 

nected with the striving after power Even to-day the historically explainable 

of the dominant class. Whilst the rule existSy that an appeal to tlie 

quarter sessions only form a court of quarter sessions only lies where it is 

higher instance in a few statutes of the expressly given by law, and that tho 

preceding period, since the Restoration remedy to the courts of common law by 

the statutes moie and more frequently writ of certiorari is only taken away» 

allow an appeal to the general sessions, where it is expressly taken away by 

which are now in cases of summary law. 
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retires more and more into the backgromid, as the decisions 
falling within the sphere of the office of justice of the peace 
become final, and at this period is exercised in hardly more 
than one hundred cases annually, with the following distinc- 
tions : — 

1. A writ of certiorari is the normal legal method, by which, 
on motion, a police order that has been issued is sent to the 
higher court for decision as to whether the administrative act 
is in accordance with existing law, whether the court is com- 
petent, and whether the administrative law has been rightly 
interpreted. This constitutes, in fact, a kind of revisio injure. 
This legal remedy exists as a rule for every oppressed party, 
where it is not expressly taken away by law. But even where 
no certiorari is reserved by law, it yet remains in force for 
cases of absolute incompetence and absolute nuUity of pro- 
ceeding. It is also always employed, in the public interest, 
and can be resorted to by the ministry for the time being, by 
its attorney-general or other legal representative, (a) 

2. Against coercive measures by imprisonment the uni- 
versal legal remedy is the writ of habeas corpm, controlling 
not merely the question of arrest in criminal proceedings, but 
every administrative execution in police, finance, and other 
cases. As arrest is, according to the English system, the 
ordinary coercive measure for enforcing the regulations of the 

(a) It was only flince the time of the the action and other formalities (8 and 

Restoration that this legal remedy 9 William III. c. 33 ; 5 George 11. c. 

began to be withdrawn from private 19, etc.). In later statutes the exclu- 

parties. By 12 Charles n. c. 23, 24, sionfrom a right to a certiorari became 

the right to a certiorari was taken a standing clause. The exceptions, for 

away in certain taxation cases. By 3 instance, m bastardy, excise, high, 

and 4 William and Mary, c. 12, all ways, poor, turnpike acts, etc., show us 

highway disputes are to be settled in that the appellate jurisdiction of the 

the county, and no indictment and no courts of common law shall remain open, 

order shall be f^pealed from by cer- wherever considerable interests of pro- 

tiorari. In like manner by 1 Anne, o. perty, fundamental rights, and prin- 

18, disputed questions as to t)ie repair ciples of public law are involved. The 

of bridges ; but where ** the right and difficulties attending the certiorari led 

the title to repair is caUed in question," in practice to a simpler mode : that 

the matter may come by report to the the lower tribunal sent up a specidi 

King's Bmch (5 and 6 William and case (statue catum) to the court of 

Mary, c. II). Jn this way accordingly common law for the decision of the 

the legislation proceeds. The use of question of law. The simpler mode 

this remedy was moreover rendered has become very popular in modern 

difficult by the high bail required for legislation. 

VOL. n. 2 B 
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administration, the habeas corpus in the central oourts took 
the form of an oniyersal legal control of the administration 
in the stage of execution, (b) 

8. A general subsidiary legal measure is farther a vmi of 
mandamus for enforcing the injunctions of administrative law 
against towns, corporations, and all other authorities and 
private persons, where the ordinary supervisory jurisdiction, 
the system of disciplinary punishments and that of the 
ordinary legal measures, proves insufficient. This supple- 
mentary writ fills all gaps, which owing to the unequal 
development of the police powers are to be found, especially 
in the municipal governments, and replaces also the measures 
of Zwangsetatmrwng which occur in our administrative 
systems in Germany, (c) 

This system of administering justice in the police depart- 
ment, forms, as before said, the centre of administrative 
justice. The numerous experiences of the English party 
struggles have shown those weak points where party influence 
threatens administrative order, and where, accordingly, the 
ordinary supervisory jurisdiction needs to be strengthened by 
judicial elements. The administrative police laws have at all 
times shown themselves as being most in need of legal protec- 
tion, and among these again the police licensing system is 
especially prominent, as being particularly exposed to the 
abuse of party. The other departments of administrative 
justice are analogous and supplementary. 

In the province of the militia administration, the deputy- 
lieutenants exercise in their special and general meetings an 

(b) It is the rule of common law that supplementary coerciye measure, u 

where the law empowers a justice of the habea* corpus remains as a legal 

the peace to compel a person to any control. 

action, and the party there present (c) There, is no point in the English 
refuse, the justice of the peace may self-government at which the execa- 
send him to gaol, until he ooey (Haw- tion of the administrative laws is not 
kins, ii. c. 16, sec. 2). To avoid the seemed by corresponding measnieB of 
hardship of this administrative com- enforcement The other wriU of pro- 
pulsion, the English statutes insert in hibitionj or quo warranto, etc., supple- 
many thousand clauses the penalty of ment the legal controls, especially in 
fines and distraint, whereby the matter the province of eoclesiastiad and finsn- 
is decided in a summary manner. But cial matters, 
imprisonment remains everywhere a 
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administratiye jurisdiction for disputed questions of military 
duty, immunity from service, etc., perfectly akin to the 
magisterial administration of justice. 

In the province of the standing armyy the office of justice of 
the peace confines itself to the specific maintenance of the 
Act relating to recruiting and a few subordinate points. 

In the province of local taxation, the special and general 
sessions of the justices of the peace are the ordinary tribunals 
for the decision of disputed assessments. 

In the province of the central taxation, for such taxes as are 
to be raised by assessment in concrete, impartial decisions are 
guaranteed by means of the commissions of assessment. 

For the municipal government the writ of mandamus in 
many ways acts as a supplementary legal control, particularly 
applicable to illegal resolutions of the representative body. 

In the ecclesiastical department, the legal control is given 
by a recursus ah abusxL before a specially appointed eccle- 
siastical court (court of delegates), and partly also by writs of 
the central courts.t 

In its general result the administrative jurisdiction makes 
the enforcement of administrative laws, so far as in any point 
there is danger of a misapplication of them for party, and 
especially for election purposes, independent of the ministry in 
power. The whole internal government of the country is, in 
consequence, unaffected by changes of government and by that 

t As to the administratiye jniisdio- and Gross, ** Quarter Sesaions,** 2nd 

tion in ecclesiastical matters, cf. Gneist, edit. 1876, pp. 854-476) comprises 

** English Yerwaltungsrecht," voL ii. more than one hundred headings of 

chap. vii. Onr German soKsalled Ver- appeals in administrative law, wifch 

wcdtungs-juriidiction is purely the re- innumerable variations both in times 

suit of the need for strengthening the and procedure. A table of legal reme- 

control of the administration, so far as dies in the central court, as supreme 

is necessary to ward off the abuse of administrative court, a table of cases, 

magisterial power by parliamentary etc., would, perhaps, be ten times as 

parties. For the daily action of the large. An attempt at a systematic 

administration in England also, the arrangement has been made by Gneist, 

supervisory jurisdiction and other ad- ** Self-€k>vemment," 3rd edit. 1871, 

ministrative controls are regarded as chap. v. sec. 7. Neither the English 

sufficient. No one has ever yet enter- nor the French jurisdiction adminis' 

tained the idea of a ** system" of ad- traiive has as yet gone beyond the 

ministrative jurisdiction. The table of method of an empiric limitation, as 

competence for the sessions of the need requires, 
justices of the peace alone (Keeming 
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party influence which the majorities for the time being in 
Parliament could bring to bear upon the personnel and maxims 
of the administration. The experience of many centuries as 
to the disastrous consequences of the party-system for the 
internal government completed this laborious structure of 
legal controls in the eighteenth century, and thus gave the 
English constitution a foundation upon which the conduct of 
the highest State business could be left to changing cabinets, 
without danger to the stability of the administration, to the 
integrity of officials, and to the security of individual rights. 
Thanks to this intermediate structure, England, peculiar in 
this respect, has succeeded in preserving, in spite of all 
changes of party government, the impartiality and integrity 
of the central and local Government, a result which all 
imitations of this Parliamentary constitution have, as a rale, 
failed in attaining, owing to the want of the necessary sub- 
structure. The English aristocracy has in no other point so 
tenaciously asserted its vocation to rule as in this ; the want 
of a politically educated aristocracy on the Continent has in 
no other point been felt so keenly as in the deficient under- 
standing, of these preliminary conditions of a constitutional 
system. 
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CHAPTER XLIX. 

V. 'STj^t Jpfnal ODonsoIQratibn of tf^e J3iulin% (ZDIass. 

As the influence of the dominant class had already become 
established by the Restoration, the imprudent attack of James 
II. only conduced still further to strengthen its secure position, 
which was based upon personal duties and taxation. The 
magnates of the land had, since the days of Magna Gharta, 
repeatedly appeared as the guardians and guarantors of the 
rights of the people ; yet never with such a complete and 
entire success as in the '' glorious revolution." As is the case 
in every political revolution, this one also was followed by an 
enhanced influence of the dominant class of society. 

With comparative moderation the gentry now make use of 
their influence upon the legislation to secure to themselves 
by meansi of the electoral qualification the control of the 
Lower House. By 9 Anne, c. 5, the knight of the shire must 
have ;£600 annual income, derived from freehold or copyhold, 
the burgess in like manner £800 from real estate. The quali- 
fication for the office of justice of the peace is fixed at a 
higher amount, in order to secure to the landed interests the 
influence of the police power in the county. For the justices, 
who were counted by thousands, by 5 George II. c. 18, 18 
George H. c. 20, an income of £100 from freehold or copyhold 
is required, such freehold and copyhold being inherited or held 
for life, or at least for a term of twenty-one years ; no special 
qualification is needed for lords, their eldest sons and heirs, 
or for the eldest sons and heirs of a person possessed of an 
income of £600 derived from real estate. At this time arose 
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the custom among aristocratic families of giving, especially 
to the eldest son, that education in schools and uniYersities 
which through the office of justice of the peace leads onward 
into Parliament. The justices of the peace thus qualified 
needed no longer the assistance of a body of jurists learned 
in the law {quorum), and accordingly it becomes more and 
more the rule to appoint all justices of the peace with the 
higher qualification of the quorum^ and thus to make the 
appointment of jurists learned in the law superfluous in the 
commissions of the peace. A qualification with numerous 
grades was finally laid down for the officers and commis- 
sioners of the militia. All other limitations of the gentry and 
their titles was left to the practice of the courts and to 
custom. 

Moderate as these privileges appear, when compared with 
the class privileges of the Continent, yet they are all based 
upon a well-considered system, calculated so as to concentrate 
every element of political power in a class essentially homoge- 
neous, and to close up every opening where a renewed attack 
upon their position might be apprehended. The significance 
of these institutions is, when they are viewed as a whole, so 
thoroughly patent, that it cannot possibly be misunderstood. 

1. The military power, above all, is secured to the ruling 
class by the formation of the militia under commissioners of 
jg200 income, and a corps of officers of from £50 to £1000 
income from real estates, etc. (p. 841). By its side a stand- 
ing army is in an entirely precarious position by being depen- 
dent on the annual vote of supplies and the power of command 
in the Lower House ; it is led by officers whose patents are, 
at the purchase price of £450 to £6000, from ensign up to 
lieutenant-colonel, only attainable by the sons of the gentry, 
a plan which also furnishes an honourable means of providing 
for younger sons. (1) 

(1) The mistrnBt of the ruling cl£^s ing the seyen years' war and the 

was at this pomt naturally increasod American war. After the close of the 

by the growth of the standing army, latter, 40,000 men were kept on fwt 

Its strength of 16,000 men under in England and Ireland, who in con- 

George I., oonsiderably increased dur- sequence of the wars with Fruice, 
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2. The qualification of £100 income from real estate as 
the necessary condition of holding office as a justice of the 
peace, further strengthened by a tacit renunciation on the 
part of the justices of all salaries and pay whatever, leads to 
a firm establishment of the civil powers of the ruling class. 
In order to estimate aright the significance of this priyilege, 
it is necessary to call to mind the great extent of these powers, 
which control the whole internal life of the county and the 
government of the parishes. The magisterial gentry now 
thrust out the professional lawyers as such from the com- 
missions of the peace, and even give the presidentship in the 
criminal and administrative business of the quarter sessions 
to a chairman chosen from among themselves. To this must 
be added the political influence of the grand jury, which, at 
the assizes, is regularly composed of justices of the peace and 
analogous elements, as well as the office of sheriff, which, by 
reason of the heavy honorary expenses connected with it, is 
only open to the gentry. (2) 

3. This influential position is still further consolidated by 
the system of entails which, though existing in former cen- 
turies, only in the eighteenth century became apparent in 
its immense political and economic importance. The social 
tendency of the landed interests to secure to themselves the 
property in the land by means of long trusts, and to exclude 
others from the right of acquisition, did not in England 
attain the fullest development, as the Grown adhered in 
principle to the alienability of the knights' fees (cf. above, 
p. 88). The inventive ingenuity of lawyers, however, found 

again became a congiderable armj. flciencies of militarj training and dis- 

Beside these the militia was at times cipline. 

in a very decayed state, and thns may (2) The qnalification of £100 in. 

be explained why in the regulations of come from real estate does not, indeed, 

1763 the purchase system of officers exclude civic dignities who own land, 

patents appears already fully de- clergy, etc., and is not binding upon 

veloped. B^m time to time we find the municipal commissions of the 

again the militia system strengthened, peace ; but for the great county union 

at all events sufficiently so for the it gives the landed gentry a decided 

maintenance of internal order and the ascendancy and a firm political organi- 

preservation of a military spirit in the zation, which, owing to the concur- 

upper classes, among whom personal rent i>owers of the commissions of the 

courage and good equipment could in peace, also pervades municipal life, 
some degree compensate for the de- 
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the way to conBtmct entails, by which the inalienability of 
the land is settled in favour of an heir, and can, by constant 
renewal of the arrangement, be continued from generation to 
generation. This preference, not in itself very extravagant, 
kept back in England the natural development of tenure. 
In the eighteenth century, by commerce and colonial pos- 
sessions, an immense accumulation of capital had arisen, 
which the gentry, in order to gain political influence, invested 
for the most part in the purchase of land at home, for this 
purpose buying up the medium-sized and small estates. It 
was this combination that gave rise to the present accumu- 
lation of real estates, which unites four-fifths of the profitable 
land in the hands of seven thousand of the nobility and 
landed gentry. (8) 

4. The gentry class thus built up from below, accordingly 
reserves to itself the exclusive composition of the Lower Hou$€ 
by persons chosen from among it by virtue of a qualification 
of J9600 annual income from land for the county members, 
and £800 for the burgesses. Still more effectually do the 
heavy expenses of every parliamentary election, and tbe 
system of unpaid representatives, which, since the seven- 
teenth century, owing to their tacit refusal to accept any 
remuneration, has become a point of honour and a rule, serve 
the same end, and thus render the entrance into the most 
powerful body in the realm only accessible to the richer and 
richest members of the gentry. (4) 

(8) A clear survey of the difficult possesBion of quite one-quarter of the 

system of entails is given for German soil ; one-half of England is in the poa- 

readers by Thomas Solly, ** Gnindsatze session of 150 persons, one-half of Scot- 

des Englischen Becbts iiber Gmnd- land in the possession of 75, one-haK 

besitz und Erbfolge," Berlin, 1853, of Ireland in that of 35 ; the remain- 

and also by Yon Ompteda in the ing fifth of the soil is divided among 

**PrensB. Jahrbiicher," 1880, vol. little more than 100,000 possessonof 

xlvi. p. 401 seg., together with a sta- more than one acre, 
tistical survey of results arrived at (4) Here, too, the system is adhered 

by Arthur Arnold (** Free Land," to of attaching aristocratic pri?ilegeB 

1880), viz. : 7000 landowners, as posses- to burdensome peiformanoes, so bb id a 

sors of 10,900 estates of more than certain measure to buy them. It ^ 

1000 acres, are in possession of more this tendency which, since the BeBUff^' 

than four-fifths of the profitable soil tion, made a renunciation of bsIaiT 

in the United Kingdom; the peers a point of honour. The same tes- 

alone are in possession of almost one- dency with deliberate prudence left 

fourth ; in Scotland five peers are in untouched the gross i^usob of parliA- 
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£. Finally, this position becomes consolidated by a second 
representation of ike ruling class in their most aristocratic 
heads by the hereditary peerage. If in the former century 
the peerage had become but a powerful part of the gentry, 
there were now newly created by patent in the century from 
1700-1800 no fewer than 84 dukes, 29 marquises, 109 earls, 
85 viscounts, and 248 barons. The importance of this lies 
in the permanent, influence secured to the landed interests in 
the legislature ; all that is feudal in it is only name and 
legal fiction, calculated to secure to the first families of the 
ruling class an hereditary seat in the council of the realm, 
and to regulate the manner of inheritance. The peerage thus 
formed is nothing but a second honorary representation of 
the gentry, independent of varying election influences, from 
whose ranks it proceeds, and in whose ranks the whole family 
remains in the background, except the peer himself. The 
creation of 268 peers and 528 baronets under George III. 
denotes the climax of this position. (5) 



mentary elections, which, even at the 
present time, make every fresh elec- 
tion a peonniary sacrifice amounting to 
several thousands of pounds. 

(5) The manner in which the peer- 
Sjge could still he regarded as a con- 
tinuation of the nohility of the Middle 
Ages, is characteristic of the social 
conception of all pedigrees. At the 
time of the Reform Bill, among 249 
lords no fewer than 188 asserted them- 
selves to he of the medisBval nohility, 
whilst a somewhat strict investigation 
hy Sir Harris Nicolas proved, that of 
the English peerage as existing in 1830, 
only one-thiid were incontestahly de- 
scended from the knighthood of Eliza- 
beth's reign, and among these only a 
small fraction could lay claim to baro- 
nial descent The 9458 families who, 
aocordiqg to a parliamentary investi- 
gation in 1798, were entitled to bear 
familv arms, certainly contain numer- 
ous elements which correspond to the 
lower nobility of the Ck>ntinent, and 
who in their time contrived also on 
the Continent to prove their ^ tourna- 
ment and chapter right." But among 
them the majority are families of the 



modem gentry, who have registered 
their arms according to the prescribed 
rules. Special knightsrcotporations 
and guilds, autonomic rights of family, 
property, and inheritance, by which 
m Germany the g^lf between the 
privileges and the political duties of 
the upper classes became with each 
successive century more extended, have 
certainly never existed in England. 
The popularity and the political influ- 
ence of the great families kept this 
kind of self-deception far removed 
firom the heads of society, and thus 
moderated the pretensions of the lesser 
gentry. Every one knew, for example, 
that the male line of the proud old 
Percies has become extinct no less 
than three times, and that the family 
name has passea on to the husbgtnd 
of the heiress-daughters ; and that the 
Percy, Duke of Northumberland, cre- 
ated under G^rge II., was Sir Hugh 
Smithson, son of an apothecary. The 
reed genoEdog^cal tree of the peerage 
is formed by the hereditary duties 
performed by the owners of the landed 
estates for the sake of the common- 
wealth. 
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Side by side 'with this great increase in the inflaential 
position of the ruling class there can be unmistakably discerned 
a relative diminution in the political and economic importance 
of the English middle classes, which, in the course of the 
eighteenth century, makes itself more and more felt. The 
influence of these classes in elections is, it is true, still of 
importance for the conditions under which the ruling class 
exercises its dominion over the executive, and for the spirit 
in which this dominion is employed, but yet it is only a 
moderating element. 

Throughout the whole period, the enfranchised middle class 
pre-eminently contained within it the elements which perform 
the jury-service and fill the offices of the hundred. It is still 
limited in the counties by the medieval qualification for a 
juror (forty shillings income from freehold), and in the 
boroughs by active participation in the corporation. But 
these legal conditions have in individual cases long ceased to 
be exact. The qualification for a juror is at the commencement 
of this period increased to £10, but the franchise of the small 
freeholders is retaiued. Conversely, copyholders of £10 have 
now been admitted to the jury and the local offices, without 
obtaining a right of sufiErage. By the buying up of the still 
existing freeholds and by the withdrawal of the squires, occupied 
with political Ufe, from personally farming their lands, such 
an enormous increase in the leasehold interests arose, that 
the whole of the middle class in the country in its dependence 
upon the landlords was ordinarily described as '' farmers." 
Hand in hand with this economic dependence, we perceive an 
ever-increasing decay of the spontaneous activity of the middle 
classes in parish and corporation, an increasing formation 
of select bodies and select vestries, and a dangerous indulgence 
of legislation and practice, which ever more extensively kept 
excusing the more intelligent trades and professions &om 
serving on juries and discharging the duties of the parochial 
offices. The middle classes, as a whole, lacked a cohesion in 
organized bodies, such as the ruling class had in its quarter 
sessions, its grand juries, and corporations. The number of 
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electors was in the year 1768 given only as 160,000 (Massey, 
i. 838), and in the coarse of the century probably did not 
exceed an average of 200,000. Bnt the weight of numbers 
was more than counterbalanced by the predominating in- 
fluence of the ruling class. The right of suffrage of the 
middle classes is of importance as a protection against the 
better legal education and the social exclusiveness of the ruling 
class ; that its value was well known is shown in the long 
conflict touching the election of the notorious Wilkes. But 
all political initiative and party formation has its seat in the 
ruling class. The pocket constituencies and the dominant 
influence of the gentry. in all local government make the 
middle classes a kind of retinue of the upper classes, whose 
vote is only of importance where there is an open contest 
between the parties in the State, but not as against the strong 
common interests of the upper class. 

In a still greater degree is this of course true of the whole 
of the rest of the people infra classem, of the smallest free- 
holders who were excluded from the franchise, of the whole 
class of copyholders and of the non-propertied working classes. 
The entirely irregular form of municipal parliamentary repre- 
sentation had, however, this result, that in a small number 
of places the old right to a vote of those paying scot and 
bearing lot, still continued, which brought about purely 
democratic election-meetings, even down to the labouring 
classes. In this direction the ruling class permitted every 
anomaly to remain intact, as well as various kinds of popular 
turbulence at elections, so as to prevent the idea becoming 
prevalent among the lower strata of the people that their class 
was excluded from representation. The tumultuous move- 
ments of 1780, and the proposals of the Whig opposition to 
introduce universal su&age, were forerunners of the reform 
bill which was still half a century distant. They were hasty, 
and as yet quite immature proposals, and therefore these 
movements again disappeared for a whole generation.* 

* The position of the ruling class of the century as a perfectly firm and 
may be regarded down to the close secure one. The bases of the aristocracy 
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were uid remained imassailable, bo 
lonff 88 it in reality repreeented an 
arittodoulie, which claimed a precedence 
in public duties, and which bought 
eyery single one of its privilegee (in 
the militia as on the commission of the 
peace, in the influential offices of the 
military and civil administration, in 
the Upper and in the Lower House) 
with money and personal services, with 
which the lower class neither wiihed 



nor were able to compete; whilst, on 
the other hand, in every material pomt 
in which the most jealous sodal views 
could demand a formal equality of 
rank, such equality was aetaally re- 
cognized. It was only an easential 
revolution in labour and wealth which 
in the nineteenth century was aJble 
successfully to attack the ezdnaive 
dominion of this aristocraoy. 
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CHAPTER L. 

VI. ^I^e Jpormation of t^e Uoioet f^ouse. 

The House of Commons, as the inoorporation of the commu- 
nitates bound together by self-government (Chapter xlyii.)i 
consists in its now definite form of 
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In a process of formation extending over four hundred years 
thesQ elective bodies have gained that internal cohesion which 
has made the English Lower House the most powerful body 
in the civilized world, and has enabled it, in spite of the 
apparently capricious changes of parties, to carry on the 
government of a world-wide empire with success. If the out- 
ward extent of these constituencies be compared, ffom the 
great county of Tork down to a decayed borough, their 
descending scale is almost like that of the old German 
imperial estates from the Electorate of Saxony down to the 
free imperial cities of Aalen or Bopfingen. But if the im- 
portance which the whole mass of these corpora attained in 
the British realm be x^mpared with that of those in the 
old German empire, we shall find ourselves forced to acknow- 
ledge that the strength and importance of a national repre- 
sentation is entirely dependent upon the internal cohesion 
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which holds together such bodies among themselves and unites 
them with the political commonwealth. Were it merely a 
qaestion of combining as great a nmnber of intelligent and 
able men as possible in constituencies as nearly equal as 
possible, then many imitations of the English Parliament 
would probably achieve quite as much as the original insti- 
tution. But that cohesion is dependent in England neither 
upon the democratic principle of local election (urban district 
and provincial representations), nor upon the feudal principle 
of hereditary estates (district and provincial estates), but upon 
the opposite of both, upon the system of local taxation and 
self-government, which again here must be set forth as being 
the primary basis of the English Parliament. 

I. The system of local taxes in the form of a county, 
hundred, or tithing rate had already arisen in the days of the 
Plantagenets. Somewhat later, the church rate was added 
to these for the parishioners. With Tudor legislation the 
relief of the poor, the highway burden, and the duties arising 
from these were assigned to the parish, upon the broad basis 
of the tax-paying *' Christian family." The amount of these 
local burdens increased down to the close of the eighteenth 
century to an annual sum of more than £5,000,000, more than 
that of the direct taxes, and at times equal to half the whole 
revenue of the State. This being the case, the legislature 
could not shut its eyes to the fact that State taxation and 
local rates could no longer continue independently of each 
other, that, in consequence, in the modem State there was 
no room for an autonomy of the townships and districts in 
taxation, and that the whole of the needs of the common- 
wealth and the whole of legal taxation must be regulated and 
arranged upon one uniform and systematic plan. In this 
arrangement the legislature strictly reserved two of the three 
fundamental systems of taxation to itself — ^the income tax, as 
well as the customs and excise. These State taxes were, by 
reason of the rapidly increasing financial needs of the British 
empire, much increased in the eighteenth century, and in the 
course of the great wars with France were extended in a 
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manner hitherto unheard of. On the other hand, the State 
abandoned the old land tax system, in order to gain the fall 
force and capacity of expansion of direct taxation for all 
purposes of a Tillage, town, hondred, district, and provincial 
organization,* according to the following points of view : — 

That the basis of the household of a community, can only 
be a permanent and uniform one, independent of the annual 
changes in persons and property incidental to a shifting 
population, with which such a small household could not exist ; 

That on that account the burdens of the local unions should 
be distributed among all the appurtenances of such a com- 
munity (fields, buildings, industrial works, mines, etc.)> ac- 
cording to the capabilities of the object and not according 
to the income of the subject ; 

That to maintain the official staff of such a community the 
local rate should be raised from the person of the resident 
occupier, and be annually re-assessed ; 

That on that account, and in order to effect an equal 
distribution of local burdens among the greater and smaller 
unions, the poor rate of Elizabeth should be uniformly 
enforced for each and all the burdens of the village, hundred, 
and county.** 

These were the points of view, according to which, from 
decade to decade, from generation to generation, and from 
century to century, the legislation, the practice of the courts, 
and the administration fixed the local taxes, and thus 

* Hand in hand with the temporal the occnpier or from that of the owner, 
local taxation system, in the eighteenth whether they were accordingly to be 
century the church rate was also em- raised in the towns as house tax or as 
ployed, so long as it was possible, in rent tax, or should be divided between 
maintaining the sole asoencmncy of the owner and occupier in certain propor- 
national Church in perfect strictness, tions, appears to be a rdiative question 
to force the dissenters to it, and to up- dependent upon the nature of the 
hold the parish as a spiritual and tern- property and economic conditions and 
poral unity. When in later times the custom. In England the raising of local 
church rate, owing to the refusal of taxes from the occupier was rendered 
the dissenting parishioners, became a necessary by the accumulation of great, 
subject of dispute and began to fall landed poraessions. Where hundreds 
into decay, the taxation system of the of houses and innumerable leases 
temporal village union was adhered belonged to a single non-resident land- 
to with the greater tenacity. lord it was impossible to do otherwise 

** The question, whether the rates than raise the real taxes and rates from 

were to be raised from the person of the occupier. 
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maintained the material bond, which makes the communis 
t<ites Btdtable elective bodies for the Lower House. The 
old vicenetum remains thronghoat bomid together in the 
consciousness that all the pecuniary and other perform- 
ances that were necessary to maintain ciyil order, poor- 
relief, communications with neighbouring villages, and the 
numerous humanitarian calls upon the parochial union — 
everything, in short, that in the lower strata makes a State 
of society — should be permanently and uniformly raised from 
the appurtenances of the community, which are as much the 
essential basis of the community as its territory is the basis of 
the State. The more English society was in danger of being 
dissolved, from its lowest foundations and elements upwards, 
by changes of abode, freedom of trade, cosmopolitan ideas of 
commerce, the roving spirit of the rural labouring popula- 
tion, and the increasing splitting up of the villages into 
various churches and sects, the more tenaciously did the 
legislation instinctively cling to the system of real taxation, 
as being the sole bond capable, where society has become 
revolutionized, of maintaining the cohesion of the constituen- 
cies. And in this system men were not led astray by any 
class interest of society. In particular the English great 
landowners had to bear the excessive local burden resulting 
from it (sometimes a local burden of 26, 40, and in certain 
cases even 100 per cent, of the annual value), which was in 
a .comparatively short time satisfactorily equalized by the 
sharing of the excessive burdens with greater communities, 
and by the annually increasing portion which dwelling-houses 
and manufactories had to bear of the local rates.*** 

••• The experiments in taxation ments were made, which were retamed 

(p. 42 $eq,) which were made in favour by the Beetoration. In the eighteenth 

of the landed interest down to the century the old system of voting 

dose of the Middle Ages ceased with periodical subsidies passed into that 

the period of the Tudors. Their place of the tax laws, and the periodical 

was taken, under the name of sub- taxes in vogue up to that time, which 

sidies, by (1) a uniform taxation of the State needea year by year, were 

objects (land tax); (2) a uniform taxa- now also raised by tax laws from year 

tion of subjects (property and income to year without any special vote of 

tax, tithes and fifteenths) ; (3) a uni- Parliament, new taxes being added to 

form tariff of customs, duties, and them from time to time by law. In 

excise. Under Cromwell new assess- this new stage of tiUE legislation the 
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II. The second personal bond of union of the constituencies 
is formed by magisterial self-government, that is, the exercise 
of the higher State functions in the district^ hundred, and 
village unions by honorary oflSces discharged by the upper 
classes — service on juries and the smaller offices by the 
middle classes — supplemented as need required, by certain 
professional officers learned in the law and by numerous paid 
clerks and imder officials. This system of internal govern-* 
ment of the country is not due to any special predilection, 
peculiar to English life, for a dilettante government by " lay- 
men," but to the experience that the higher police duties are 
actually well administered by socially independent men of 
general education, and according to a freer and surer view 
of general life, than by an exclusive bureaucracy, and that 
any deficiency of experience in the routine of duties can be 



system of customs and excise was cer- 
tainly excessively extended in the 
interest of the ruling class. A new 
and considerable income tax (in tho 

Slaoe of the tithes and fifteenths which 
ad become merged in the land tax) 
was first imposea as a temporary tax 
during the great wars with France 
(1798-1815). These, like the indirect 
taxes, were entirely refused tho com- 
munities. On the other hand, parlia- 
mentary l^islation closed the book of 
the State land tax, made no more land 
registrations since 1692, declared the 
land tax which had fallen into decay 
to be redeemable (1798), so that it 
only still continues in a residuum of 
about £1,050,000. The room thu8 
made had now become free for the local 
rates^ wliich in the year 1803 had 
increased to £5,848,000, and in the 
course of the present century had at- 
tained the double and the treble of this 
sum and are still increasing. Soon 
after the Keform Bill, the intolerable 
overburdening, which had resulted 
from the smallness of the townships 
parcelled out for poor and highway 
rates, caUed farth an agitation for tho 
^'disburdening of the land," which 
was, however, pacified by the distri- 
bution of the burdens among greater 
uniona, so that in recent times tho 
heavy burden of maintaining the 

VOL. n. 



village schools has again fallen upon 
the local rates. England has been 
spared a class conflict on the question 
whether the land does not pay too 
much and personal property too little. 
I seldom find in the pages of the 
reports on the subject any reference at 
all to such a tax-grinding policy, but 
only the natural reflection, that in 
their freedom of acquisition the 
wealthy classes may, as they think 
proper, be either landowners or capi- 
talisits. The well-founded complaints 
are only based upon this, that by the 
dwarfish formation of the poor law 
unions in those days an intolerable 
burdening of certain great estates and 
townships resulted. A critically exe-* 
cuted survey of these conditions of 
taxation is given by the former 
President of the Poor Law Board, 
later First Lord of the Admiralty, 
Mr. G. Qoschen, in his Report«i and 
Speeches on Local Taxation (1875). 
The annual value of the land was 
in 1868 taken at equal to £143.872,000 
(for parochial taxation assessed only 
at £100,612,000). The totai of local 
taxation burdening it will soon have 
reached the amount of £20,000,000, 
whilst in 1803 the whole of the annual 
value of the land was estimated at 
£34,864,000 (cf. Gneist. " Self-Govern- 
ment/' 1871, sees. 25, 152, 160). 

2c 
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supplied by the nnmeroos clerks and lower attomies, of whom 
there are so many in England, and in practise can be more 
easily made good than can deficiencies in personal character 
and qualities. The equally important significance of the 
honorary offices is that, in spite of the principle of the dis- 
missibility of all administratiye officers, it secures to the 
official the fall independence of the judicial office ; only by 
the insertion of these elements of judicial independence oould 
that system of administrative justice be formed, which sup- 
ports the parliamentary government, whilst the prefectoxial 
councillors of a professional bureaucracy cannot hold their 
ground when confronted with changes of government and the 
agitation of influential parties. More important than all el^ 
is, however, the social side; namely, that this spontaneous 
activity binds together the disunited strata of society, in that 
which is common to them all, viz. the administration of 
justice, the maintenance of civil order, and provision for the 
poor. Whilst the life of society tends rather to separate than 
to bind together men in narrower and wider circles, in the 
interests of possession, acquisition and labour, in creeds and 
in professions, it is of incalculable value, when the same men 
meet together in fulfilling common civil and humanitarian 
duties, and learn to know and to esteem one another in their 
activity for the common good. This is the side which gives 
to personal activity within the community a value that cannot 
be replaced by any other institution in the world. And if 
in this activity the lower strata of society learn to know the 
upper classes not only as men who are in the enjoyment of 
greater gifts of fortune and wealth, but also as men who do more 
for the good of mankind, — who by the sense of honour, inde- 
pendence of thought, and character that honestly acquired pro- 
perty give to men, administer the magisterial office with justice 
and with honour, — there results a' conciliatory element in view 
of the disparity of classes, which has in England been created 
and maintained by the permanent institutions of the country.(l) 

* (1) This personal importance of self- larged upon in my ** Self-Goyemmeiit ** 
govemment has been especially en- (3ra edit, 1871). This side has b^ 
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III. Bat the communitas attains its fall importance for the 
parliamentary constitution by the permanent organic blending 
of self-government with local taxation, by the personal onion 
of the magisterial and economic self-government, which is 
also pecaliar to the municipal system of Germany. This 
personal union first creates for the social contrasts of pro- 
perty, business, labour, and creed, a counter organism, quite 
as durable and effectual, which again binds them together, 
changing social prejudice into political judgment, and pro- 
ducing that sense of right which enables a nation to govern 
itself. Above all, it is the management of the whole by the 
honorary office of the justices of the peace, which preserves a 
sense of civil order and public spirit. The constant exercise 
of civil duties educates and accustoms the mind of society in 
these elective bodies, and engenders, in those that take part 
in them, the consciousness of a due influence in their sphere, 
by continually reminding them that they have to exercise 
this influence by virtue of a calling they have received from 
the State, and only according to a law that binds them, and 
not by virtue of their birth or property. The social life of 
the county and the villages is pervaded and enriched by a 
right understanding for the State, by a spirit, a faithfulness 
and a public spirit, which absolutism even in its best shape 
can only succeed in making a privilege of the bureaucracy. 

It is only the transformation and moderation which class 
contrasts receive from this local self-government, that pro- 
duces those moderate political parties, which are capable of 
conducting a parliamentary government after the English 
fashion. The elections of such a body present a ''diagonal " 
of common aspirations, in which the extreme prejudices and 
tendencies of the social classes have been already overcome. 
Thence proceed first of all those fundamental tendencies, which 

altogether missed in the French mnni- ships ; it has, however, been perrectly 

cipal system, which has only oon- recognized in the Prussian Stadte-ord- 

sidered a representation of tax-payers, nung of 1808, and in its imitations, 

and has left the magisterial adminis- especially in the Prussian KreU-ord' 

tration exclusively to the prefects of nung of 1872 (Gneist, " Preuss. Kroir- 

the departments, districts, and town- ordnung," Berlin, 1870). 



Digitized by 



Google 



388 Constitutional History of England. 



modem times are wont to designate by the terms liberal and 
conservative, in contrast to the unmitigated purely social 
extreme parties. From out the daily life of these neigh- 
bouring, cohesive, equally responsible self-governing com- 
munities, there arises a political consciousness, which unites 
the natural diversity of opinions and aspirations to a common 
will. The majority of the elective commimitat^s thus receive 
an essentially characteristic physiognomy, an individual cha- 
racter. This joint and common will of a corporate body 
cannot be otherwise expressed than by a resolution of the 
majority, as against which a representation of minorities is 
altogether absurd.* • 

Yet all this was not effected in England without a reserva- 
tion for the urban constituencies. The English towns at 
present form two groups. About two hundred cities and 
boroughs in England and Wales send, as special civic con- 
stituencies, members to Parliament, as parliamentary boroughs : 
about one half of them were in the course of time incorpo- 
rated by express charter, and fell accordingly under the follow- 
ing head. 

Nearly three hundred towns have, on the other hand, since 
the close of the Middle Ages received a positive organization, 
as a rule with mayor and council, as municipal borongJis ; to 
these belong also nineteen cities with the more extensive 
privileges of a County Corporate, which gives them also the 
right of having their own sheriff, coroner, and a special urban 
militia.** 

* The working out of social con- essential point, it waa in principle ;i 

trasts with a view to a common con- justifiable arrangement that an equality 

sciousiiess, and not the sum total of in the representation of the greater anil 

the individual opinions contained smaller counties and the greater and 

therein, gives the votum of the body smaller boroughs was maintained, ^> 

its im(K)rtance. The greatest number long as a due proportion of the repre- 

of inttrllig nt and well-meaning men sented classes of society wajs on the 

since James I. voted certainly under whole provided for. 
the name of the Universities of Oxford ** The violent mutilation of the 

and Cumbiidge, which have neverthe- municipal constitutions, so far as it 

less contributed the strangest figures originated with James 11., was finally 

to tiie English Parliament It is much rescinded, but the irregrularities causeil 

the same witii the elections of the great by former charters of incorporation and 

cities. Inasmuch as the internal con- local observance remained in principle' 

section of the elective bodies is the unchanged. The decisions of tht* 
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This municipal system certainly was and remained an 
accumulation of anomalies, which only accidentally compen- 
sated one another. The old civic constitution of the corpo- 
ration, limited to the police administration and the old civic 
property — ^the burdensome and expensive part of the poor law 
and highway administration in the hands of the parishes, 
completely disconnected with it — other parts again of the civic 
system in the hands of special commissions or trusts ; some of 
the towns represented in Parliament, brought by charters of 
incorporation into a formal constitution ; others still remain- 
ing on the basis of the now decayed, medisBval court leet; part 
of the incorporated towns represented in Parliament, another 
part not ; the smallest, quite decayed towns represented like 
the greatest counties by two members; and finally some places 
that had now become great towns entirely unrepresented. 

Such were the latest visible results of the representations 
of boroughs, heaped up upon one another without any system, 
and more than ten times as strongly represented as they 
should be. The unavoidable consequence was the subordi- 
nation of the real local interests to the interests of Parliamen- . 
tary parties, as the struggling parties of Parliament sought 
their elective influence principally in the small or otherwise 
normally formed boroughs, which since George III. were hot- 
beds of systematic bribery and corruption. The greater the 
number and the smaller the importance of the boroughs 
became, the more they fell under the dominating influence 
of the neighbouring large landowners. In many of these 
boroughs the great noble families have established themselves 
as securely as in the castles of the Middle Ages. The election 

I^wer House as to the validity of government by local acta, of which we 
elections in boroughs remained as tind 11 under William III., 10 under 
before sometimes influenced by party Anne, 15 under George I., 46 under 
considerations, sometimes void of prin- George 11., and no less than 400 under 
ciple and fluctuating, and a later George III., by which new and arbi- 
btatute could only iuhtruct the sheriffs trarily formed administrative bodies, 
always to proceed according to the and representations of citizens were 
latest decision of the Lower House, again formed. As to the caricatures 
An endeavour was now made with the of a municipal system, which pro- 
co-operation of Parliament to meet the ceeded from this, cf. Gneist, ^ 8elf- 
numerous local nccdd of municipal Government,** 1871, sec. 73. 
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statistios of the eighteenth centnry were Bhrouded in a not 
unintentional obBcority. At the end of the centnry a peti- 
tion of the *' Society of Friends of the People " pledged itself 
to fortUBh proof that 200 representatives of towns weie 
elected by constituencies of less than 100 electors, and that 
altogether 856 members were nominated by 154 patrons— 
without meeting with any serious refutation. This was still 
a sort of equalization for a borough representation, ten times as 
strong as it should be, certainly at the expense of the morality 
of the small constituencies and the interests of the middle 
classes, whilst the energy and the influence of the coanty 
gentry was again enhanced by these anomalies. But the re- 
presentation of the boroughs in Parliament always remained 
the weak point of the great and otherwise harmoniously con- 
stituted parliamentary body — the undefended position whicli 
the Beform Bills of later times with good reason attacked.*** 



••• If in spite of all we inqnire into 
the nltimate reaaons for the pradent 
moderation which distinguifihes the 
Englidi parliamentary Bvetem from all 
its imitations, whj it has better re- 
spected the public rights of the country 
than the monarchy that preceded it, 
why the whole change of office of aa 
English Govermnent by party is con- 
fin^ to half a hundred political offices, 
why with this exception a permanent 
professional bureaucracy and full in- 



tegrity in the administration has bees 
maintained, why the poeitioa of the 
judges, and the possessions and the 
independence of the national Chnrch 
have remained untouched by partj 
governments ; the reasons are to be 
sought purely in Uie spirit of tbe 
elective bodies, from which the How? 
of Commons proceeds, iu that interntl 
cohesion, which has given these bodies 
the right will to exercise their political 
liberty aright. 
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CHAPTEE LI. 

YII. Wbt position of tit Wifftx |^ouse. 

The Upper House is the necessary supplement to the House 
of Commons, as being the depositary of the existing system of 
laws, protector of minorities against majorities, and the 
guardian of the permanent interests of the State against the 
daily changing interests of society. For this reason a second 
representation is accorded to the ruling classes by the heads 
of their noblest families, independent of the changing in- 
fluences of elections. The number of 166 peers that were 
existing at the accession of William III. was further increased 
in the course of the eighteenth century by 84 dukes, 29 
marquises, 109 earls, 85 yiscounts, and 248 barons. Among 
the total number of peers (872 at George the Third's accession, 
— at the present time (1882) as many as 512), the representation 
of the Established Church by two Archbishops and 24 bishops 
becomes an ever diminishing minority, a mere complement of 
the pre-eminently temporal character of the in3titution, which 
on the one side gives to the ruling class its highest privileges, 
and on the other to the political body of the State the requisite 
stability.* 

* On George the First's accession the ruling class was completed and thun 

theXJpper Honse consisted of 22 dnkes, that unity of action was produced id 

two marquisesi 64 earls, 10 viscounts, the parliamentary body wliich England 

67 barons, 16 Scotch peers ; of these has neither before nor afterwards pos- 

peerages there were only 52 existing at sessed to such a degree. A foolish and 

the death of Qeoi^ IV. It was by the presumptuous attempt of the nobility 

numerous creations of peers under to limit the royal prerogative appointing 

George III. that the consciousness of peers to a fixed number, was soon under- 

the internal unity of the Government stood aright as to all its consequences, 

with the enfranchised eommuTm and andrejected by the Lower House(17I9}. 
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Since the eighteenth century the constitutional lawyers of 
all nations, with scarcely any exceptions worth naming, have 
arrived at the unanimous opinion that side by side with a 
popular representation, with its well-known changing majori- 
ties, a stable element is absolutely necessary, which, according 
to the differences in the bases of the State, and according to 
the nature of the social system ought, either by life members 
or hereditary members, or by a representation of permanent 
bodies, in one way or another, to obtain a higher degree of 
permanence in order to be a support to the existing political 
and social system.** Unfortunately these well-foonded 
theories, as a rule, lose their influence upon public opinion 
just at the time when modem society has the greatest need of 
this moderating influence. 

In the struggles between the Grown and the estates, England 
has empirically attained to that formation which in the 
eighteenth century appeared the natural and proper one. In 
its rise the Upper House had come into the world as a council 
of State, strengthened by the power of landed property. Into 
the permanent council the greatest feudatories and prelates 
had entered, representating the great landed interests, yet not 
merely property, but including those spiritual magnates who 
conducted the actual government of the Church, as well as 
those temporal magnates who were both ready and able to 
discharge the ardua negotia regni in common with the highest 
servants of the Grown, and who also both in political burdens 
and taxation everywhere stood at the head of the people. 
The ability of this aristocracy, acting in the very reverse 
manner to the old French Parliament, pushed back the merely 
bureaucratic element and subordinated the royal justiciarii 
and mere professional officials as assistants to the main body. 
The' spiritual and temporal peerage, in the periodical sessions 
of the royal council, tacitly became a permanent body and 

** The petty state, in which tlie cle- nation to a greater political whole, 

ments for the constitutiou of a tirst whether this be called a federation or a 

chamber are wanting, thereby shows oonfodemte state, and are only in this 

itself to be a civitas imperfecta. In conjunction capable of fulfilling the 

reality such states exist only in subordi- duties of a ** state." 
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an essential factor of the legislature, and also the highest 
tribunal of the judicial system. Its individual prominent 
members form in the eighteenth century the majority of the 
highest servants of the Crown, who under the name of the 
Privy Council carry on the actual Government of the State. 

Where in this manner both Upper and Lower House 
together discharge the real business of the State, no 
theoretical proofs are needed of the necessity of the system 
of two chambers, which is of itself sufficiently apparent in 
the daily action of Parliament. 

Without the Upper House the legislature would immediately 
lose its footing, or rather would not exist at all ; the resolutions 
of the Lower House (in consequence of its exclusive financial 
power and its decisive influence upon changes of ministry) 
would, like the daily resolutions of a convention, take the 
place of the legislature, and the difference between the 
statutes and the daily resolutions of the majority would 
immediately cause legislation to become an empty form and 
a mere name. 

Without an Upper House a Government according to law 
would at once cease, as every resolution of the majority in 
the Lower House would at any given moment be able even to 
repeal, suspend, or do away with the existing laws. The 
protection of the rights of individuals by the tribunals would 
at once be abolished, as the higher legislative power of the 
resolutions of the majority could at any given moment set 
aside both the judicial tribunals, their officers, and their 
judgments. 

This is the hurried process through which all constitutions 
framed according to the ideals of pure democracy and accord- 
ing to the doctrinaire systems of a sovereignty of the people 
pass forthwith into a dictatorship, and even into an unbounded 
absolutism, which tears down every barrier of the executive. 
England, under Cromwell's short reign, had just enough ex- 
perience of the one-chamber system to prevent a recurrence 
to it. This popular opinion was sure to become more and 
more firmly established, the more that the rapid change of 
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parliamentary majorities and ministries in the ei^teenth 
century showed the necessity of a firm support for the legal 
and administrative system — a support which was no longer to 
be found in the Crown.*** 

At the same time, in the course of centuries, En^^and 
practically learnt that a political body which was to hold its 
own side by side with the mighty power of the Honse of 
Commons must be rooted like the communUateSy not only in 
property, but also in the lowest foundations of the stmctaral 
edifice of the State. In fact every communitas contains those 
elements which, when concentrated in Parliament, form the 
Upper House. The peers, who ordinarily stood as laid- 
lieutenants and custodes rotuUmim at the head of the aetnai 
cotmty government, of the administration and the command 
of the militia, which was in the eighteenth century still in an 
efficient state, continue the idea of a leading position also in 
their combination to an Upper House. The principle of the 
royal appointment of the magistrature, which prevails in the 
province of the military, judicial, and police power, also con- 
tinues the principle of appointment into the Upper House, t 
The customary self-government of the counties by hereditary 
landowners leads further to the recognition of an hereditary 
peerage, just as in an absolute bureaucratic State the nature 
of the office leads to the higher officials being appointed for 
life and to their association into a permanent official body. 

*** It is cbarocteristic of the prao- cognize the necessity of appowtmewt to 
tical views of life which arise from the higher offices of authority. The 
real labour in the State, even at the estrangement of society upon the Con- 
present day, that even the modern tinent from personal activity in the 
school of political economy in England, State could certainly not perceive the 
which would fain build up the 8tate necessity of the principle of appoint- 
merely of interests— in the widi'St ima- ment for the first chamber in the mon- 
ginable extent separating itself from archical State. From the point of view 
the notion and the necessity of a right of society these chambers must alK> 
in the State — that even John Stuart be elected, like all elements of sdf- 
Mill advocates a system of two gov6mment,beginning from the lovrest 
chambers as being a necessity. The to the highest. The necessity of creat- 
idea of the sovereignty of the people, ing the military, judicial, and police 
however, changes the order of prece- authoritiesby appointment, by a higher 
dence. The first chamber must for the authority, and not by election, only 
future be called the *' second chamber." becomes intelligible by an habitual oo- 

t In this question also the practical operation in militiuy and judicial 

Tiews even of English radicalism re- duties and in the police oontroL 
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The cohesion of the indiyidual with the whole, the uniform 
co-operation of the elements according to a fundamental 
system, gives also the English Upper House a footing in the 
English political and social system. 

The noble Upper House too, in the same way as the Lower 
House, represents an organic combination of property and 
office — not that of an ancient and now fictitious office, con- 
tinued by mere title of nobility (like the titles of nobility on 
the Continent), but of a living, continuous activity in the 
highest business of government and in the daily labours of 
local administration, in actual service on behalf of the 
commonwealth, with the complete responsibility of a public 
office. Just as little is it the representation of a privileged 
landed interest which has disappeared with the now perfectly 
unmeaning feudal bond in England, but of all property 
paying taxes and fulfilling personal duties towards the State. 
The position of the peers in legislation and in taxation 
corresponds to their quality as the greatest tax-payers, like 
that of the gentry in the county. In this cohesion the position 
of the Upper House was, in the eighteenth century, securely 
established.tt 



ft The strong movement in the ranks 
of the peerage and the new creations 
repeated from Tear to year prove to 
ns that their honours are acquired 
honours, as in the Middle Ag^s. 
Just as the residences of the gentry 
in the counties are where we expect 
to find a great tax-payer and a jus- 
tice of the peace, and as these com- 
bined together form the centre of the 
local ana provincial government, so 
do tbey appear concentrated in the 
House of Lords. And this relation 
continues, at all events as an average 
rule, down to the nineteenth century. 



In the lists of 1855 1 have counted as 
belonging to the English Upper House 
61 lords who are lord-lieutenants at 
the head of a county government, 116 
lords who are officers of the militia 
and on the militia commissions, 58 in 
the active army, 67 active or former 
miniBters or under-secretaries of State,, 
and 108 former members of the Lower 
House, etc. The type of the lord as a 
mere private gentleman, which was in 
the eighteenth century the uninfluen- 
tial exception, is unfortunately to-day 
more and more on the increase. 
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CHAPTER LH. 

Vm. ^]^ (Bstabltsfieli (E^uxeb as a %ixA in ttft S&BStem 
of yatltammtars Gobemment 

With great difficnlty and very gradually the Established 
Church in the course of the eighteenth century made its 
peace with the reformed parliamentary State. It is nothing 
more than the truth if we recognize that the Church in the 
conflicts of the Parliament with the Stuarts ran a great risk 
of becoming an instrument in the hands of changing parlia- 
mentary parties. Therefore it was that, with her theories of 
absolute power, she so energetically supported the jure divino 
monarchy of James I. and his successors. The antagonism 
of the sects opposed to her was in later times silenced by the 
rigorous prohibitory laws of the Restoration. From that 
time on, the Anglican clergy had begun, both in their writings 
and in their sermons, to vie in dangerous competition with 
the Roman Catholic clergy for the favour of the two royal 
brothers, each religion putting itself forward as the true and 
sole support of the throne and of social order. The clergy 
was unable again to divest itself of this political character. 
Sometimes in favour, and sometimes in opposition, they found 
themselves drawn into the whirl of parliamentary parties 
during the last decades of the Stuart dynasty. The pulpit 
had become a chair of political teaching, and all the more 
effectively seeing that the orator found no contradiction, and 
that the press was still under censorship. Instead of devoting 
themselves to the cure of souls and to their vocation as teachers, 
the clergy and their two universities found a favourite topic 
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in the burning questions and controversies of the day, in 
the denunciation and refutation of opinions displeasing to 
themselves. In their zeal for the jure divino monarchy, 
however, they were so often injured by the Stuarts, and at 
last BO grossly deceived by James II., that they finally joined 
the cause of the party of resistance, and even by their own 
resistance gave the signal for the outbreak of the '' glorious 
revolution." 

By the second revolution and the change of dynasty, how- 
ever, the danger of their subjection to a variable system of 
rule by parliamentary parties became more threatening than 
before. In unconquerable dislike to such a state of things the 
clergy very soon returned to the colours of the Stuarts. The 
political secession of the '^non jurors" continued for a 
generation in open antagonistic opposition to the reigning 
dynasty, and traces are even perceptible down to the com- 
mencement of this century. But as the Whig ministries 
appointed Whig bishops, the estrangement between Church 
and State was followed by an estrangement between the 
higher and the lower clergy, and a further consequence was 
a bitter feud between the doctrines of the High Church and 
those of the Low Church. 

There lay, however, in the ecclesiastical system a contrast 
to the parliamentary system, which makes the two organisms 
appear like opposite poles. Benefices, chapters, universities, 
and colleges cannot be governed like temporal communitates, 
nor the office of instructor administered like that of a police 
magistrate. All applications of a parliamentary constitution 
to the Church only result in a predominance of extreme ten- 
dencies,, a bitter party strife (which, being a struggle for 
creeds, cannot be allayed by resolutions of a parliamentary 
majority), and above all in constant conflicts with the tem- 
poral Parliaments. The spirit and the objects of Church 
doctrine and the cure of souls necessitates, very differently 
from a parliamentary constitution based upon self-govern- 
ment and taxation, a standing and perpetual ecclesiastical 
government with complete supervisory powers, perfectly dis- 
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tinct from all temporal party interests. An application of 
social and parliamentary formations has accordingly at all 
times only been practicable when subordinated to a strong 
ecclesiastical government, and then only in questions of litoal 
and property.* The ruling class in England had before its 
eyes the vivid picture of the dangers of an ecclesiastical 
parliamentarism, not only from recollections of the disastrous 
system of the Presbyterian Churches under Cromwell, but 
still more vividly by the development of the Scotch Church, and 
we cannot but admire the circumspection by which, in the 
following manner, a inodas vivendi was arrived at with the 
ecclesiastical system. 

1. By recognition of the hierarchy of the AngUcan Church 
according to the Episcopal system, from the archbishop's 
office down to the parson's ; by the retention of the bishops* 
seats in the Upper House ; by avoiding any interference with 
the internal affairs of the Church ; by incorporating the juris- 
diction of '^the King in council" as a court of supreme 
instance in a Court of Delegates, which in later times obtained 
the name of a permanent division of the Privy Council. The 
periodical general synods of the clergy in their Convocations, 
which were seen to be incorrigible depositaries of clerical 
caste-exclusiveness, were in the long run found to be incom- 
patible with peace in the Church, and after the year 1717, the 
pacificatory course was adopted of suspending their activity 
by summoning them in the usual manner, and, after opening 
the sitting by a royal commission, immediately adjourning 
it on account of want of business (a proceeding which lasted 
until the middle of the present century). The direct anta- 
gonism between spiritual and temporal parliaments was thus 

* The 'synodal oonstitution of the of the suboidination of the general 

Ck)nYOcation8 tinder the Tudors was synod to a royal high oommission, as 

fairly well established, but only nnder tiie highest court of tiie ecclesiastical 

the condition (D of very large rights state (Chap. zlii.). The second con- 

of appointment by the Grown for the dition had ceased with the Stnarts, 

members of the general synod, and of the third since the BestoratioD, and all 

controlling powers ezerciseable by the conditions in the eighteenth oentmr, 

royal commissioner ; (2) of a correct after the non-reinstating of a high 

exercise of the royal prerogative in the commission, had become a leading prin- 

spirit of Christian tolerance ; (8) and ciple of the constitution. 
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removed. A link remained above in the persons of the bishops 
sitting in the Upper House, below, in the constitution of the 
parish. The members of the ecclesiastical system that lay 
between these two extremes had to be reconciled to the new 
order of things by the following further concessions : — 

2. The Church property is protected and preserved by 
Parliament more conscientiously than in any other century ; 
and under Queen Anne increased by a .great endowment. 
This property represents even to the present day the income 
of a continental kingdom (according to the assessment of 
1851, estimated at £5,000,000 annual income, and landed 
estates of 1,500,000 acres), as was deemed necessary in 
England to maintain the dignity of the Church side by side 
with a wealthy ruling class. 

8. The ecclesiastical henefices by the legal fiction of a " cor- 
poration sole " are preserved intact, and serve, as did the incor- 
poration of the universities, to keep the influence of parlia- 
mentary parties far removed from the ecclesiastical offices. 
In another direction the patronage of these offices is distri- 
buted amongst the King, the spiritual and temporal lords, 
the landed gentry, the chapters, the universities, and other 
bodies, almost corresponding to the present influence of the 
ruling class. 

4. The Established Church still retains a considerable 
ecclesiastical jurisdiction ^ subject indeed to a State tribunal 
as a court of supreme instance, but yet with sundry magis- 
terial rights extending even over dissenters. 

5. Conformity to the Established Church remains the con- 
dition of entering Parliament and taking office in the State. 
The subtle system of the Test Acts (25 Charles II. c. 2) has 
extended this bond, subsisting between the Church and the 
dominant class, which had existed for nearly a century and 
a half, to everything upon which political influence in the 
State depends, i.e. to those holding any office, civil or mili- 
tary, or receiving pay, salary, fee, or wages, by patent or 
grant, etc. On the other hand the ecclesiastical possessions 
throughout are subject to the burdens of the parish, the 
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clergy are active members of the vestry, an important element 
of the commissions of the peace, and become gradually more 
and more blended together with the dominant class in par- 
liamentary government.** 

The ideal of a united Church in a united State was thu? 
again attained. In practice the condition of things here was 
similar to that existing in continental States, in which, accord- 
ing to the one-chiirch system, either the Boman, the Lutheran, 
the Beformed, or the Greek Church, was so bound up with the 
institutions of the State, with the family rights, the education, 
and the customs of the nation, as to represent an essential 
element of the national State. A feeling of the upper classes 
(we may call it tolerance or indifference), characterizes the 
eighteenth century in England also, practically almost invali- 
dating the penal laws passed against Catholics and dissenteiB, 
allowing the dissenters by annually repeated acts of indem* 



*• Cf. as to the constitution of tlie 
State Church, Gneist, " Das Englische 
Verwaltungsrecht," voL IL chap. viii. 
The whole displays a picture of an 
intimate relation of interests between 
Church and State, and between the 
clergy and the dominant class, in 
which the Church preserves the essence 
of her constitution and the indepen- 
dence of her ministering office, under 
peculiar conditions. The dominant 
class has on its part so completely 
understood the full importance of this 
connection for its position among the 
lower classes of society, that the motto 
•* Church and King " became and re- 
mained the watchword of the Tory 
party. The strong side of this system 
was the political side, in so far as 
by this means a main foundation was 
gained for the possibility of a parlia- 
mentary party government. All this 
again was certainly in some measure at 
the expense of ecclesiastical efficiency 
in teaching and the cure of souls, and 
had a certain weakening effect upon 
the education of the people and upon 
the intellectual life of the nation 
generaUy. After the Church bad been 
fuUy secured in her corporate inde- 
pendence, there again supervened, as 
m former epochs, a slackness in the 



spiritual calling. No sect was any 
longer a serious rival; the Catholics 
were kept down under penal laws. 
The highly placed prelates and rectars 
thus lost in many imitances their in- 
terest in the cure of souls. Even, 
under Queen Anne, it was calculated 
that the larger portion of the livings 
were occupied by scantily ondovred 
vicars and curates with an average in- 
come of £50. In many places the 
population gradually increased far be- 
yond the limits of the parish; but 
instead of forming new pariahes with 
all the rich resources at the disposal 
of the Church, these people were- 
abandoned to neglect and Methodism, 
which now separates itself off in a 
great degree from the Church, which 
had become too aristocratic. This is 
the natural cause of the growth of 
dissent of the eighteenth centnrr, 
which was the outcome of feeling* 
whilst the older sects, which haH 
arisen in the struggle against the 
State Church of the Stuarts, take up 
a distinct aud separate position, almost 
devoid of influence. It was not until 
the nineteenth century that the Es- 
tablished Church endeavoured to re- 
pair these gross neglects. 
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nity (since * 1727) to hold office and exercise political rights, 
and according all creeds in the main the legal equality of 
individuals in civil matters, without on that account abandon- 
ing the position of the Established Church. She remains the 
Church of the King and of Parliament, the Church in all 
decrees and acts of the State, the Church, which in exercise 
of her jurisdiction, her right to tithes, her church rates, and 
her church marriage (after the Marriage Act of 1753), treats 
other creeds as non-existent. For the dominant class, confor- 
mity to the Established Church is the condition precedent of 
the constitution — for the King in council as for the King in 
Parliament — recognized by Whigs and Tories alike. 

This welding of the Established Church into the parlia- 
mentary state was the last decisive step towards establishing 
the cohesion and internal harmony, with which an even pulse 
returns into the life of the nation. And herewith the clergy 
at last ceases to be an agitating element in the struggle for 
power and social interests, and to vaunt itself as being the 
true prop of the throne and order ; but it finds its conserva- 
tive calling again in teaching and the cure of souls, in repre- 
senting the Christian moral law, as it is incorporated in the 
Anglican Church, homogeneous in itself, and intelligible to the 
minds of the majority of the nation.*** 

In the dignity of their vocation, in political clear-sighted- 
ness, in patriotism, and in respect for civU society, there was 
probably no clergy in Europe that could equal the Anglican 
clergy, and if their activity was only too intimately bound up 
with the position of the dominant class, yet it was and 
remained a high vocation in its sphere, and of great and 

*** Thifl recognition of the equality mnst be organized in the same state 

of the individual belieTers of other (as was the case in Germany after the 

confessions is something entirely dif- peace of Westphalia by the union of 

ferent from the system of the parity of Catholic and Evangelical territories 

tuo Churches, which would be incom- into a confederation of states), public 

patible with the English parliamentary opinion in England appears to have 

system. The Presbyterian Church, it but little clear idea, although England, 

is true, was the State Church for Scot- since the re-establishment of Catholic 

land, yet only as a provincial institu- bishoprics in the countay (1850) is 

tion, and as being a kindred church brought face to face with the same 

system. As to how a ttoo-chureh system problem as Germany. 

VOL. II. 
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important influence upon the present legal order of the State, 
which thus stood on a secure foundation in a universally 
recognized doctrine of the Christian moral law. This posi- 
tion of the State Church was the latest development in the 
organism of parliamentary constitution, but not the last in 
point of e£fectivene8s. 
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CHAPTER LIII. 

IX. ^]^ illations of tjbe Crofon to '^axliarmit—Wbt iSting 
(n Council and ^t Itfng in ^arltamtnt. 

Upon the thus consolidated basis of the hereditary succession 
of self-government, viz. the ruling class in their Upper and 
Lower House (Chaps, xlv.-lii.), there now becomes developed 
a new position of the royal council as regards Parliament, 
which for more than a hundred years, under the name of a 
''parliamentary government," has as an ideal of a monarchi- 
cal constitutional government, stood before the nations of the 
civilized world as a goal to be attained. 

The Revolution had preserved the royal office, not as a 
monarchy of divine appointment, but as an hereditary mon- 
archy of human institution, with a parliamentary title, to be 
compared with the accession of Henry the Seventh. The 
English State remained accordingly a monarchy, and indeed 
a constitutional monarchy with a double organization; as 
King in Parliament and as King in council, that is, the King, 
in exercise of the executive power, is bound either to the con- 
sent of the one or to the assistance of the counter- signature 
of the other. The old powers of the Crown still continue, 
though from time to time enlarged, limited, and modified by 
the legislature, that is, by " the King in Parliament." 
These powers have become divided among a number of con- 
stitutional departments (courts, commissions, and boards), all 
at length converging in the " King in council," the King as 
head of the now so-called executive power. The events of 
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1688, however, have produced changes in the relation of these 
powers, which also react upon the form of the central admin- 
istration. 

I. The Privy Council is still the constitutional seat of the 
Government, but with essential limitations of functions as 
also of persons. 

The supplementary power of the King in council to issue 
ordinances still continues ; but as the sovereign rights are to 
the widest extent fixed by statute, and become continuously 
more and more fixed, the ordinances are restricted more and 
more to colonial and foreign affairs, to executory ordinances 
and instructions to officials. 

The power of the council to decree extraordinary measures 
of temporary government has not been expressly abolished; 
but, since all power of dispensing with and suspending par- 
liamentary statutes has been taken away, the more important 
measures pass to Parliament in the form of private bills, etc. 

The jurisdiction of the council in civil and criminal causes 
disappeared with the Star Chamber ; all that has remained of 
it is only a right of preliminary inquiry. To this were added 
the following further changes : — 

The permanency of the judges' office was made a rule by 
13 William III. cap. 2; 

The whole police administration, the superior jurisdiction 
of the local government, the militia, and everything that is 
liable to abuse of power from above, was " de-centralized," by 
an endless series of statutes, and placed under a system of 
administrative justice ; 

The Church has attained her independence of the ministiy 
in power ; 

The Upper House finally, has become so consolidated, as to 
enable it to take again, as in the fifteenth century, the position 
of an independent council of the realm. 

The practical centre of gravity in the governmental system 
now lies essentially in the deliberation of the Bang, touchiug 
the summoning and dissolution of Parliament, and the bills 
to be laid before it. The present council in its deliberations 
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deals with measures of foreign and colonial policy, with the 
introduction of new laws, with temporary measures, and with 
the re-appointment to vacant offices; that is, with business 
for which the ceremonious sittings of a numerous body appear 
actually neither necessary nor suitable. All functions, for 
which the permanence and the divisions of a council of the 
realm are essential, are (as was already partly the case in 
the preceding period) actually withdrawn from the council. 

And accordingly the remaining business of the council 
passed to a council of ministers formed of five, seven, or 
more principal members of the council as "His Majesty's 
present government" (cabinet). This method of government, 
which proceeded from the cabinets of James I. and Charles I., 
from the cabinets or cabals under Charles II. and James II., 
proved itself at the commencement of this period to be the 
only possible form, paying as it did due regard to the 
predominating party in Parliament. Even that great man 
William III. was unable to form a coalition government of 
Whigs and Tories; in the years 1793-96 the dissenting 
elements silently retired, until an homogeneous Whig cabinet 
remained. William III. last presided at real deliberations of 
a council. Men became convinced by practical experience 
that the new bills and measures to which the council was now 
confined, could only be laid before Parliament by a united 
government entertaining the principles it advocated. For 
this reason no serious attempt was made to return to 
the old course of business in full sittings of the whole council.* 
But as nothing has been altered by law in the cases where, 
according to constitution or law, an order in council is requisite, 
a nominal royal council is held, to which, besides the ministers 
pro forma, some of the members of the council, who are of 

* The Act of Settlement attempted council as had deliberated upon and 

once more to restore the original rela- consented to them. But this clause 

tion by providing, that for the future was repealed without ever being carried 

all matters touching the government into effect Men were convinced that it 

of the realm, wliich would ordinarily be was impracticable. As to the question 

dealt with in the Privy Council accord- of the constitutionality of the new mode 

ing to the laws and customs of the of business, cf. note at the end of thia 

realm, should be there so dealt with chapter, 
and signed by such members of the 
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the same mind as the ministry for the time being, are invited. 
The Privy Cotmcil exists now only as a ceremonious sitting 
of the ministry for the formal ratification and publication of 
such measures as constitutionally must proceed from the 
** King in Council," 

To this form of State government is attached the predomi- 
nating influence of Parliament over its members and their 
policy. 

n. To the King in Parliament, therefore, all those powers 
are transferred which have been lost by the King in council ; 
that is to say, the ministers of the Crown, for the time being, 
now need the consent of Parliament to a long series of cases 
which were in former times discharged, as a matter of course, 
in the council. 

This new method of government in England in no way 
rests upon the normal powers of Parliament, its share in the 
legislation, its voting of supplies, and its right of controlling 
the Government as such had been historically developed since 
the fourteenth century, and fixed by numerous precedents. 
The dynasties of the Tudors and the Stuarts had nevertheless 
with this Parliament carried on a monarchical regimey and 
even after the numerous other limitations imposed under 
Charles I. and Charles II., a conscientious monarch might 
have found in the constitution sufficient scope for the exercise 
of his royal power. It was the new position of the Crown 
after the Declaration of Bights that perfectly altered the 
position of the King in council, and the King in Parliament. 

The material point lies in the unalterable truth that every 
political constitution must leave loopholes, which may be 
described as extraordinary powers, dictatorial powers, latent 
powers, or the like, but which ever arise anew from the 
relations of State and society. No human wisdom and fore- 
sight can exhaustively circumscribe supreme power in the 
State by laws or constitutional rules, since the unforeseen 
needs, and even urgent requirements of society, in every short 
period demand new measures, for which no sufficient rule has 
as yet been discovered. In the republic, as in the monarchy. 
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this dictatorial power must lie on the one side or the other, 
and the element of power that is taken from the one side 
must ever be given to the other. Nations which have grown 
up under a monarchical constitution, and have preserved an 
intimate relation to their monarchy, reserve these powers to 
the sovereign in the well-grounded feeling that they rest 
more securely in an institution which in every personal and 
family interest is identical with the permanent welfare and 
prosperity of the country. The English nation, too, has 
adhered to this monarchical tradition up to the furthest 
possible limits. Even after very evil experiences in every 
former century (pp. 117-120) the circle of the latent powers 
was carefully, hesitatingly, and almost timidly drawn some- 
what closer by the legal definition of certain points. It was 
the unexampled breach of faith, and perversity of a dynasty 
throughout three successive generations that made the nation 
waver in this belief, and brought about that change which, under 
the name of the " glorious revolution," deprived the Crown 
of every tittle of extraordinary power, because that power 
had been abused in the most flagrant manner. Every single 
sentence of the Declaration of Bights was only too much 
justified by preceding events ; but this whole chain of 
negations since the days of Charles I. leads to a materially 
altered system of government. The total result of these 
negations is this, that in every such loophole the powers of 
the Crown have been expressly taken away, and any attempt 
made to exercise such appears as an unequivocal case for an 
impeachment of ministers, and that accordingly every 
remnant of dictatorial power, which can have any practical 
importance in a State system, is from that time forth denied 
to the King.** 

** In this decisive point of the so- and groflsly abused pierogatives. The 

called parliamentarism there are no nnconscientions employment of State 

'* general constitutional truths," but resources under Charles II. first of all 

the English nation has eyen here pro- caused that rigorous framing of the 

ceeded slowly and prudently by the clause of application, by which the 

light of experiences that are peculiar State government, not only in new, but 

to England. The Petition of Bight, also in old expenditure (so far as such 

the abolition of the Star Chamber, and expenditure has not been provided by 

the Bill of Bights only lop off single law), is subjected to the control of the 
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Although according to the doctrines of democracy the powers 
that had thus heen taken away onght to have benefited 
popular liberty, the result was in reality otherwise. Like 
" the sovereignty of the people " itself, the powers which were 
taken away horn the crown fall into the hands of the dominant 
class of society, that is, in England, to the now fully developed 
ruling class in its perfected parliamentary organization. But 
as the needs of the nation continuously grew out of the 
existing legislation, as the State, year by year, needed new 
and extraordinary powers, there was nothing left except that 
the actual government by the King in council should return 
to the King in Parliament, return so as year by year to be 
in a position to cause the necessary means and powers to be 
voted by Parliament, and thus to enter into a continual 
confidential relationship to Parliament, that is, into a con- 
stant dependence upon it. 

But in the eighteenth century there met together a series 
of circumstances which increased to the utmost extent this 
dependence of the Government upon the intentions of Parlia- 
ment. Of these the mention of the following will suffice : — 

Whilst the existence of a standing army was dependent in 
all its needs of resources and legal conditions upon the 
annual, perfectly free consent of Parliament, no king of 
England could any longer dispense with this military force, 

Lower House. The deBtructive plans the experiences of three such genera- 

of James II. necessitated the annual tions that left behind the conTicfcioD 

sanctioning of the standing army by that a party government proceeding 

a mutiny bill. The serious abuses of from the ranks of the ruling class in 

the administration at last caused the this country offered more guarantee 

boundary between legislation and ad- for a strong and just rule, and lees 

ministration to be drawn in this way, danger to liberty than the old method 

that everything partaking of the of government by " King in council." 

character of an incident money bill, The main point did not consist in 

or an encroachment upon property, or formal institutions (which can readily 

an exception from the common law be Imitated) but in dynamic forces in 

falls within the province of private the life of the nation. When nations 

and' local bills, and thus into the cease to believe in dynasties capable of 

sphere of Parliament. But as finally governing them, disbelief in classes, 

there was not one of the royal rights parties, and party men, capable of doing 

that had not been abused by the so, ensues. Whilst all monarohioal 

Stuarts, those laws took away the forms and notions were retained, this 

whole of the movable part of the belief moved the centre of the State 

powers of Government which still lay from the council to the House of 

in the King in council. It was only Commons. 
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whether for retaining the hold over Ireland, or for maintain- 
ing the position of the country in Europe, or yet that of the 
empire which had spread itself throughout every quarter of 
the world. 

Further, the determination by statute of the whole of the 
internal administrative law which had gradually increased in 
an unusual degree, called for new statutes from year to year, 
and rendered private and local acts necessary for the smallest 
change in the administrative rules — acts for which the consent 
of Parliament was requisite, whilst under the normal con- 
stitution the ordaining power of the Government, the grant 
of corporative rights, etc., had sufficed for the current needs. 

And if, further, the normal right of the Parliaments to vote 
taxes was in itself compatible with the maintenance of the 
royal prerogative, the Continental wars of England, and later 
the American war, and still more the gigantic struggle with 
the French Bevolution, demanded such unheard-of resources 
and loans for the State, that even in the former State of 
the constitution, the monarchy, pro tempore, would have come 
into an unusual state of dependence upon the tax-votiag 
Lower House. 

With an empire in such a critical state, it was only too soon 
perceptible that no royal council was any longer capable of 
conducting the business of government even for a single year 
if in antagonism with the Parliament ; the resulting — 

III. Relation of the Cabinet to the Parliament appears for 
these reasons to be practically necessary as a continuous 
understanding between the Government for the time being 
and the " supreme council " of the King in Parliament, which 
latter from its very nature, could only take an informal con- 
fidential shape, so far as the initiative of Government measures 
was concerned. 

This new relation was necessitated by the now unavoidable 
dependence of every administration upon Parliament, especially 
in financial matters. Dependence upon Parliament, however, 
means dependence upon the majority in the Houses, that is^ 
upon the parties for the time being predominating in it. 
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The more difficult it was to carry through new laws and 
measures in the great representative body of the realm, the 
more necessary did it become to undertake the task of carrying 
them through only by the agency of compact parties, under 
the advice and co-operation of their most able leaders. In 
spite of the counter-endeavours of the Crown, the system of 
party government accordingly came more and tnore into 
vogue, and in the continual fresh and more critical situations, 
there remained at last no choice but to commit the conduct of 
the affairs of State immediately to the leaders of the most 
strongly organized party. 

The principal danger that attended such party governments 
in former generations was removed by the present form of 
administrative law; party government was not developed 
until the whole of the internal government of the country 
had been rendered independent of the principles of the 
dominant party. A Whig and a Tory ministry meant under 
these conditions only new schemes of bills, new financial 
measures, and a new line of foreign policy ; whilst the judicial, 
police, financial, military, and ecclesiastical government kept 
on its established customary course. 

Thus, after a century, the place of the "confidential men" 
in the cabinets of the Stuarts, was taken by the "confidential 
men" of Parliament in the ministry (the cabinet in the 
modem sense). In the first generation of the period these 
were almost entirely nobles of the Upper House, because 
(in consequence of the Bevolution) the dominating influence 
of great noble families preponderated in the Lower House 
also. But later, with the increasing competition of the 
principal debaters in the Lower House, the ruling class upon 
its broader basis began to be more independent in the money- 
voting body (as was the case at the time of the Bestoration), 
yet still decisively influenced by old and powerful family con- 
nections, such as are generally formed of a fixed and secure 
class-predominance. 

In consequence of the abnormally increased pecuniary needs 
of the country under George III. the central power in the 



Digitized by 



Google 



The Relations of the Crown to Parliament, ""-ili 

State had unmistakably fallen into the Lower House, and 
for a century past in England the only fear has been not of an 
abuse of the executive power as against the majority, but of 
an abuse of the executive power by the majority. The Parlia- 
ment, and especially the House of Commons, instead of con- 
trolling the government of the State, and calling ministers 
to account, has, in an increasing degree, itself become the 
ruling body. Its majority no longer merely controls the 
central government, but even designates the rulers them- 
selves. The legal responsibility retires before a "political" 
responsibility, that is, before a system of change of ministry 
dependent on the relations of parties in the Lower House.*** 
The rapid alternation of these party ministries is not owing 
to a general " constitutional " principle, but once again to the 
peculiar position of the British empire. There have been, 
since the commencement of the parliamentary method of 
government, only a few epochs, in which a permanent policy 
has been clearly and fixedly laid down for a government : the 
epoch of the consolidation of party government under the 
House of Hanover (Walpole's ministry), and the struggle 
against the JFrench revolution and the Napoleonic hegemony 
(Pitt's ministry). But as a rule the position of the British 
empire throughout the world in its great changes of political 
and commercial relations to foreign countries, and to the 
colonies, as well as the very heterogeneous composition of the 
elements of the empire, necessitated such a frequent change 
of measures, that the laboriously settled programmes of party 
leaders and parties could not suffice for the new position of 
affairs. A short continuance of the ministries in power was 
. accordingly the rule even in the eighteenth century. At every 
fresh change, however, the experience was repeated that the 

•*• Herein also the question is one isolated instances; for since that time, 

of a change in the relations of power, owing to the change in the position of 

In the transition to the new method the ministry, a direct ahuse of the 

of gpTcrnment Impeachments were executive power was almost impossible, 

brought in the first generation after and the temptation to such abuse- was, 

the rerolution against the highest in face of a predominating majority in 

servants of the Grown in fifteen cases. Parliament, very small, 
but since that time only in a few 
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necessary unity of action could only be attained if the ministry 
in o£Gice was composed of men who were agreed in principle 
as to the chief measures to be adapted by the ministry, and 
who on these points already commanded, or had the means 
to command, a majority in both Houses- 

In no one of these stages of development did the new 
method of government depend upon law, but everywhere upon 
a tacit understanding between the leading statesmen and the 
opposition, that is, upon the acknowledgment that a govern- 
ment of Great Britain by both Houses of Parliament could 
only be carried on upon these lines. 



Note to Ghafteb LIII.— Whether 
government by a cabinet ia constUu' 
tional or uneonstituHonal has beea 
the subject of political controver- 
sies. A careful examination of the 
question is to be found in Hallam» 
"Const Hist./' iii. o. xy. It is true 
that no English law recogniases a 
cabinet as a constitutional body, that 
the members, as members of such 
cabinet, have no legal rights or duties 
whatsoever, but solely as members of 
the Privy Council. The existence of a 
cabinet is declared by no official act, 
and its members are not made known 
to the public, to the authorities in the 
State, or to Parliament. Blackstone 
and De Lolme, in their treatises, do not 
even mention the name ^ cabinet." It 
is also true, that the responsibility of 
the ministers is in some measure 
relieved by the formlessness of this 
council of ministers, of whose proceed- 
ings no official record is wont to be 
kept. A legal rule, as to what members, 
how many members, and with what 
forms are to be summoned to the council, 
had never existed, and from the nature 
of the case could not well be prescribed 
for a Privy Council of the King. The 
gradations of the signet, the privy seal, 
and the great seal necessitate that a 
person can never be wanting to bear 
the political responsibility. From the 
nature of the case the present form of 
transaction between a ministry and the 
majorities of tw o Houses of Pari lament as 
to the initiative in government measures 
could be as little fixed by law as the 
forms of negotiation with foreign powers 



as to alliances and treaties of peace. 
This form of government would cer- 
tainly be liable to the severest censares 
if th^ exercise of the existing public 
law (as on the Continent) were depen- 
dent in any manner upon such irre- 
sponsible meetings of party men. But 
the entirely different position of the 
administrative law gives to the ques- 
tion for England a totally different 
aspect from that for a ministry of the 
continental states. In spite of the 
cabinet the government remains a 
government by 2ai0, protected against 
the danger of a party administration. 
William the Third^s resistance at first 
to the formation of party ministriee 
was very conceivably due to the feel- 
ings and the traditions of the monarchy. 
But he himself in the course of time 
became convinced that the initiative of 
new measures in this State could only 
proceed from party ministries essen- 
tially united in their intentions, and 
with a united scheme of action. He 
tacitly permitted that only actirc 
members and a few other members of 
their confidence should be summoned 
pro forma to the sittings of the Privy 
Council, and in like manner the oppo- 
sition conceded the point. Since tbst 
time the practice has been obsemxl 
which silently excluded the non-con- 
fidential members from the delibem- 
tions of the council. Once more, at 
the deathbed of Queen Anne, was the 
old constitution in some measure re- 
vived. Bolingbroke and his adherent) 
in the cabinet had already resoWed 
upon the suooesdon of the Stoaita, 
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when the Dukes of Arg^le and Somer- 
set suddenly made their appearance in 
the council chamber, took their places, 
and declared that in Yiew of the dan- 
gerous state of the Queen, although 
not specially summoned, they offered 
their assistance. They proposed that 
the royal physicians be heard, upon 
whose report it was resolved at once 
to appoint to the office of Lord of the 
Treasury, and to propose to her Majesty 
the Duke of Shrewsbury in that capa- 
city. Here was again an open place 
left for the latent powen of tiie King 
in council. On Ueorge the First's 
accession the Friyy Council was dis- 
solved, and a new one formed of thirty- 
three members ; but it was again re- 
solved that only eight members should 



belong to the cabinet (Nottingham, 
Sunderland, Somers, Halifax, Towns- 
hend, Stanhope, the Lord Chancellor, 
and Marlborough). Sinoe then the 
number of the nominal members of 
the council has steadily increased by 
members of former ministries and the 
honorary Privy Councillors being 
habitually continued in the list, and 
also re-confirmed after the accession of 
a new sovereign, so that at the present 
day the litft contains more than two 
hundred persons, among whom a cor- 
porate discharge of business would be 
practically impossible. As to the func- 
tions of the Privy Council as they are 
now, and its divisions, cf. Gneist, 
" Englisches Verwaltungsrecht," vol. 
ii. pp. 726-761, 
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CHAPTER LIV. 

W^t 1Bte£»)Iut{on of tj^e €rteat ®fficei$— ^e ^ransftion 
to tge inolinn iSltntetetfal ^BStenu 

A FUBTHEB consequence of the transformation of the Privy 
Council into a movable cabinet was the slowly but steadily 
progressing absorption of the historical great oflfices into the 
modem system of a ministerial administration, which becomes 
more and more bureaucratic in its character, and which, 
besides the minister, generally receives from the Upper or the 
Lower House one or two members of Parliament as represen- 
tatives of the department. 

The cabinet was at first formed almost exclusively of mem- 
Tiers of high nobiUty. The predominating regard paid to the 
Upper House was not only rendered requisite by the necessity 
of its consent to every important measure, but also in an even 
greater degree by the increased influence of the great families 
during the revolutionary period, families, themselves the heads 
of the ruling class, who by their mutual connections and local 
influence in the county and borough towns, represented the 
most compact power in the State. Gradually, however, the 
necessary consideration due to the body of the Lower House 
asserted itself, and Walpole, who was at first only appointed 
paymaster-general, obtained after 1721 even the leadership 
of the cabinet. From that time forth it became the custom to 
give certain principal debaters a seat in the cabinet, and now 
a system of the distribution of the offices was formed 
generally on the following lines : — 
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The court offices are still engrossed by the heads of noble 
families, or their relations ; without any direct share, indeed, 
in the conduct of business, but with a high honorary rank, 
considerable salaries, and an assured influence at court. 

The great offices of State always fall to a great extent to 
the noble members of the dominant party, who have also in- 
fluence in Parliament, special regard being paid to the party 
relations of the Lower House ; for this reason, in the eighteenth 
century, a considerable number of ministerial offices are also 
given to members of the Lower House, who do not belong to 
the peerage. 

A change of ministry is followed, according to party usage, 
by changes in the representative court offices, in the under 
secretaryships, and in some subordinate offices (altogether 
about half a hundred), whilst in the permanent service, only 
those offices which become vacant in the course of the period 
of the administration fall to the patronage of the ministry and 
its friends.* 

The arrangement in detail was carried out according to a 
gradually established practice by the leader of the party, 
authorized by the Crown, due regard being naturally paid to 
the merits oif rising members ; firstly, to merits in parlia- 
mentary debate, and secondarily, also to merits in administra- 
tion. Since the share of the members of the Lower House 
has increased, a horno novus occurs now and then among the 
leaders of the party. In order, however, to give greater 
elasticity and solidarity to the cabinet, an important change 
was seen to be necessary — ^viz. the dissolution of the old 
great offices; — ^which necessitates once more a reference to 
the offices of the Privy Council in its old organization. 

1. To the Lord Chancellor have been delegated numerous 

* The formation of the ministerial paratively tinnecessary offices with 

department ia only touched on by high salariea were retained and various 

Blackstone and his commentators, with new ones created, to draw the members 

relation to the statutes passed with of the Upper and Lower House into the 

reference to it, which give no picture temporary administration and into its 

of the true administration. The cen- interests. To characterize the method 

tral administration was even in the of this central administration I add in 

eighteenth century exceedingly com- the following notes certain dates from 

plicated. A number of old and com- the middle of the period (1755). 
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other powers in addition to his original functions. He can, 
therefore, of course, only personally administer his judicial 
office in the most important cases. Beside him, the Master 
of the Bolls holds a separate court as Vice-Chancellor; his 
Masters in Chancery become counsellors making reports upon 
the higher judicial and official business. The rest of the 
enormous mass of business is carried on as usual in permanent 
offices. The Lord Chancellors, who go out of office with the 
parties, exercise, as such, no important influence upon the 
administration, but they have the patronage of a very large 
number of highly paid offices. (1) 

2. The Lord Treasurer in the eighteenth century appears as 
a rule the leading Minister of State. As the Lower House 
disposes of the national purse, a strong representation of the 
commoners was necessary in this department. Since George 
I., therefore, the powers of the Lord Treasurer were made over 
to a body, consisting of — 

(1) A First Lord Commissioner y either a peer or a commoner. 

(2) Three or four Junior Lords; among them, if possible, a 
Scotch and an Irish member. 

(3) The Chancellor of the Exchequer, who is the second 
principal member of the commission, and always a member of 
the Lower House. This constitution of the central depart- 
ments as a board is, however, now merely a nucleus for the 
formation of a number of higher offices. The First Lord has 
as a rule, as presiding minister, the general control of the 
administration, without any special connection with the 

(1) The departmeot of the Lord Lord ChanoeUor** consisted in 1755 of 
Chancellor with its permaDent bureaus the Lord Chancellor, the Eaxl of Mard- 
is scarcely materially altered by a wicke (at a salary of £2100 and fees ; 
change of party ministries. It is greatly together more than £7000), the Master 
to the honour of the ruling class, and of the Rolls, twelve masters in Chan- 
of the legal profession, that this great eery, a principal registrar, the Duke of 
Chancellor has always preserved the St Albans, with two deputies, the 
spirit of judicial administration. Out clerk of the hanaper (the Duke of 
of regard to the Upper House, in which Chandos) and deputies, etc. (more 
he presides, the Lord Chancellor is than one hundred officials in permanent 
now always raised to the hereditary service). The Duchy of Lancaster con- 
peerage. At times this office also is taios an imitation of the Chancery on 



put into commission, and then a com- a small scale, altogether about thirty 
missionary speaker of the Upper House 
is appointed. The great " Court of the 
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financial department. The Junior Lords are confidential 
men selected from Parliament, who confine themselves to 
counter-signing important decrees^ The head of the finance 
department is the Chancellor of the Exchequer alone. If 
the Premier (First Lord of the Treasury) is a member of 
the Lower House, he can be at the same time Chancellor of 
the Exchequer; if he is a peer, the offices are always distinct.(2) 
8. The Lord President of the Council loses with the council 
his former importance. His office is an honorary one, like 
that of a minister without a portfolio, and of itself is of no 
decisive influence upon State business* 

4. The Lord Privy Seal seals the orders or warrants for the 
great seal, and accordingly is a controller of the ministerial 
course of business, without a separate administrative depart- 
ment. 

5. The Lord Clianiberlain's functions are those of superinten- 
dent and censor of theatres. 

6. The office of Lord High Constable has ceased to exist. 

7. The Earl Marshal is head of the Herald's Office. 

8. The office of the Lord High Admiral has resigned its 
judicial business to the Court of Admiralty ; for the admini-* 

(2) The department of the Treasury each with a deputy ; several offioeis of 

includes, as a rule, the Prime Minister, the Exchequer departmeut, the usher 

First Lord of the Treasury, and the of (he Exchequer (H. Walpole), pay- 

ChanceUor of the Exchequer, in the masters, and so on. In the year 1780 

capacity of minister of finance. The the auditor of the Exchequer received 

old Exchequer still continues as a very as pay £14,060, each of the four 

cumbrous general financial control with teUers £7038, the clerk of the pells 

numerous offices, which are now in £7597. To the account side belong 

great measure sinecures for members twelve for the most part very ancient 

of Parliament, and in part also are offices. Still more numerous are the 

feudal hereditary offices. In the year independently formed under-depart- 

1755 the Treasury consisted of a JPVr<< mentoof the Treasury ;thenpper custom 

Lord, the Duke of Newcastle (£8000), office, the general excise office, the salt 

t^reeJumorXordg (the Earl of Darling- commission, stamp office, land-tax 

ton. Viscount Dupplin, B. Nugent), commission, general post-office, and 

and the ChanceUor of the Exchequer mint. Gc^in heads of the under 

(Leffge)> The Exchequer consisted departments (such as the department 

of the auditor (the Earl of Lincoln), of the demesnes and forests, and the 

the {^h of the peUe (Sir Edward Wal- board of works) received occasionally 

pole),the/>ttr teUen (the Earl of Mac* a seat in the cabinet. Including the 

desfield, Hon. T. Townshend, Viscount under departments, the whole staff was 

Boyston, and H. Walpole), each with so enormous, that the Treasury alone 

a deputy ; the two chamberlains^ Sir included about half of the whole civil 

8. Stewart, and Sir W. Ashbumham, service. 

YOIi. II. 2 E 
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strative control, an Admiralty Office has been formed, con- 
sisting of a First Lord of the Admiralty, and six Junior Lords 
with a deliberative vote ; all of whom go out of office with the 
ministry. (8) 

9, 10. The Lord High Steward as active chief, and the 
Lord Chamherlain for the court department of the wardrobe, 
chaplains, physicians, etc., belong entirely to the royal house- 
hold. 

11. The Ordnance Office has consisted unchanged since 
Charles the Second's time, of the Master of the Ordnance, 
and five members, usually of Parliament, all changing with 
the ministry. (4) 

Still retaining their names, titles, pay and fees, four chief 
departments of State have sprung from the old great offices. 

(1) A principal Department of State and Finance. 

(2) A Department of the Lord Chancellor. 
(8) An Admiralty. 

(4) An Ordnance Department. 

To these departments are added others, which are formed 
by dividing the department of the Secretary of State. From 
ihe original position of a cabinet-councillor, the Secretary of 
State came to conduct correspondence in the name of the 
£ing with the local boards touching measures of internal 
government and police, and to correspond with foreign envoys 
and foreign cabinets, — functions which, in consequence of the 
altered position of the cabinet, were inseparable from parlia- 

(3) The Admiralty Department oon- administration of those times. The 
«i8ted in 1755 of seven lords oom- duke was Master of the Ordnance with 
missioners (£1000). To this depart-' £3000 salary, £1825 traTelling ex- 
ment belongs a list «f six admirals, penses, £1000 representation money, 
nine Yice-admirals, six rear-admirals, and £2000 as colonel of the foot gnaios 
and 237 captains. The Nayy Com- (besides £7000 as plenipotentiary of 
mission consisted of a comptroUer of the Netherlands, £10,000 as commander 
the navy, nine higher officials, and of two armies, £10,000 as commander of 
thirteen local boards for the arsenals; the Dutch troops, £15,000 percentage 
the victualling department of the navy from the hired soldiery, £5000 pension ; 
consisted of seven commissioners, the the Duchess held four court offices and 
treasurer of the navy, etc. a pension together amounting to 

(4) The department of Master of £9500). The military branch of the 
the Ordnance existed formerly under ordnance office includes a chief of the 
the Duke of Marlborough in a manner engineers, eight directors, etc., and the 
that at once gives an idea of the Whig whole artillery. 
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mentary party government. Immediately after the Kevolution, 
the Secretaryship of 8tate, as an important office for a 
high peer belonging to the dominant party, was divided be- 
tween a first and second secretary. Under George I. the first 
Secretary of State, Lord Townshend, was even regarded as 
Prime Minister. After the miion with Scotland, a third 
Secretary of State was appointed, for Scottish affairs; but 
his office was abolished after 1746. In the year 1768 a third 
Secretary of State was created for the American colonies, but 
his office was abolished in 1781. Meanwhile, by arrangement 
between the two chief Secretaries of State, a division of the 
business was effected, into a north and south department. In 
the year 1781 a systematic division into a home department 
and a foreign department was at last effected. In the year 
1794 the relations with France necessitated again the appoint- 
ment of a third Secretary of State, for war, to whom in 1801 
was entrusted also the administration of the colonies. Ac* 
<;ordingly at the close of the period, out of the Secretaryship 
of State there had proceeded three further chief principal 
secretaryships. 

(5) A Principal Secretary of State for the Home Depart- 
ment. (5) 

(6) A Principal Secretary of State for the Foreign Depart* 
ment, to whom the diplomatic and consular system was sub- 
ordinated. (6) 

(5) About the middle of the eigh- sists in a very simple form of the Princl- 

ieenth century the Secretaryahip of pal Secretary, two under Secretaries of 

State still forms a whole in the sense State and a moderate staff of clerks, 

that the geographical division pre- Connected with it is a series of funo- 

dominates, and the division of business tions concerning the administration of 

is subordinate. To the northern depart- penal justice, whidi with us in Ger- 

ment belong nine envoys and ministers many are assigned to the ministry of 

plenipotentiary, to the southern depart- justice, whilst in England the office of 

ment a like number, added to these Lord Chancellor is essentially confined 

twenty-five oonsuls, twenty agents for to the province of civil justice. By 

the colonies, etc. The pay of a Secre- being combined with the home depart- 

tary of State was in 1795 fixed at ment, criminal prosecutions and the 

£6000, whilst under Elizabeth it had carrying out of the sentence of tiie law 

•only amounted to £100 with free table, especially gained a more elastic form. 

Since the systematic separation of the (6) The foreign department consisted 

.Secretaryship of State for the Home since 1782 likewise of one Principal 

Department and for Foreign Affairs, Secretary, two under secretaries, etc 
«ince 1782, the home department con- 
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(7) A Principal Secretary of State for War and the Colonies 
(since 1816 principally confined to the administration of the 
Colonies). (7) 

Every secretary of State has as a rule two secretaries, 
who here receive the title of under secretary. But still the 
secretaries of State in the eye of the law are only considered 
as one person ; the distribution of business among them is, 
accordingly, a matter of administrative arrangement. 

In the nineteenth century, I may say at once, this process 
has been continued by the further division of the Secretary- 
ship of State, and by the formation of central boards for new 
branches of a newly organized administration by parliamentary 
legislation (parliamentaiy boards). There have been added 
in particular — 

(8) A Secretary for War who combines the old ordnance 
office and sundry under departments in a single ministerial 
department. 

(9) A Secretary of State for India, after the older controlling 
office for the government of India had developed into a bureau- 
cratic ministerial department. 

(10) A Chief Secretary of State for Ireland. 

From an extension of the poor office in our own day a 
central board has proceeded for the modem system of local 
administration by district boards (Local Government Board). 
Under the name of committees of the Privy Council^ a Minister 
for Trade and a Minister of National Education have been 

(7) The department of Secretary for general department of war. Here a» 

the Colonies and War was so consti- in aU administrations of public monev 

tnted, that sometimes the colonies were the salaries were exceedingly high, an^ 

the chief, and the war administration were further increased by the balances 

the secondary department, and some- which the officials in consequence of 

times vice verad. To the colonial depart- long delay in pajrments often retained 

ment belonged, in 1755, an Auditor- in their hands for years and could 

General of the Plantations (H.Walpole), make use of. The Paymaster-General, 

twenty-one governors with yice-govem- for instance, in 1781 had £3061 saUoy, 

ors, conmianding officers, judges, and but his balances for the twelve preoed- 

attomies-general. The paid army was in^ years amounted to £558,898. The 

in 1755 under two civil chiefs of second chief clerk had £460, which by fees 

grade, the Secretary at War, and the rose to £7159. A survey for this 

Paymaster-General. The Secretary at time is given by Geisler, ^ Gesohidite 

War (Henry Fox), and the Paymaster- Grossbrittanisehen der Kriegamaoht ** 

General (W. Pitt), form together the (1784). 
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created. All new formationB, however, follow the bureau- 
cratic system of departments. According to the arrangement 
of the cabinet for the time being, moreover, the Postmaster- 
General, the Paymaster-General, the Chancellor of the Duchy 
of Lancaster, and other officials of the second order can be 
favoured with a seat in the cabinet, and be also made 
members of the cabinet without portfolios, so that in the last 
century the number of members with a voice in the cabinet 
fluctuates between 10 and 17, and as a rule between 12 and 
15. As well with regard to an easier arrangement in distri- 
buting the places in the ministry, as also with regard to the 
necessity of giving an elastic form to the ministerial adminis- 
tration in an era of reforms, the determining of the com- 
petence of the central boards by law has been avoided as 
much as possible, the. distribution of business among all 
'^secretaries of State" being rather regarded as a matter 
purely of internal administration ; and in other respects also 
a definition of the department by the legislature has been 
avoided as much as possible.** 

♦♦ Thia question of constitutional ciaUy treated by Gneist, " Gesetz und 
law, which has been the object of much Budget " (1879. Abhandlung, ii.}. 
<liscu8sion in Germany, has been spe- 
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CHAPTER LV. 

^iie Jpormation of ^arliamentarB fatties. 

As the dependence of the central Government upon Parliament 
has led in logical consistency to changes of ministries, so 
also the ascendancy of the Lower House led to the fixed 
organization of two parliamentary parties, which have since 
the beginning of this epoch alternately taken the reins of 
Government, the coalition minist|ries formed of both parties 
each time representing only a short period. 

This party formation is the expression of the fixed political 
and social order, as it had now become perfected. It pre- 
supposes a constitution recognized by all parties, the uncon- 
tested position of a ruling class, and the internal harmony 
in the intermediate links of local Government, as well as the 
blending of the executive power with an ecclesiastical system 
recognized as a national Church. So soon as this unity in 
head and limbs has been attained, the fundamental conceptions 
of the State appear in the simplest possible form as two parties. 

The philosophical ideals of a perfect political system^ 
which without party strife shall unite together the natural 
diversities of a popular will to a -one-minded and undivided 
will — be it republic or monarchy, democracy or aristocracy — 
are based on a misconception of human nature. Man, as a 
sentient animal, with his various necessities, is at all times 
and in all places dependent upon the outward goods of nature, 
the acquisition, possession, and enjoyment of which invariably 
forges a chain of relations of dependence, which in innumerable 
combinations form the firm strata of society, in which the 
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individnal with his family, and every mder community finds 
itself planted and bound in perpetual conflict with the 
interests of others. In this perpetual struggle for existence^ 
in the constant endeavour to possess and to enjoy, to exclude 
others from this possession and enjoyment, and in the con- 
stant interest in getting rid of or diminishing personal depen- 
dence, and in consolidating and extending the dependence of 
others, every nation attains and asserts the greatest possible 
measure of human liberty only in subordination to the absolute 
commands of a moral law in the Church and of a fixed 
external legal order in the State. 

After bitter struggles the English nation had at last buc*^ 
ceeded in reconciUng the violent antagonism between society. 
State, and Church by internal perfection of structural cohesion* 
But that which had been thus united was and remained a 
twofold organism, built up of political and social elements, 
in the whole as in part, and therefore in as constant movement 
as the life of the individual, and on that very account the 
subject of a double conception and double direction of effort, 
according as the State is looked at from above or from 
below, according as the necessary unity of the political will, 
or the free will of the individual is taken as the starting 
point, according as the sovereign right of the supreme ruler, 
or the rights and liberties of the people are regarded as the 
highest principle of the whole. In the Long Parliament of 
Charles II. the great parties had become definitely distinct. 
The web of religious and political views, obscure in the 
civil wars and in the time of the Bepublic, has now become 
disentangled into two fundamental systems, which since 1680 
find their popular expression in the party names of Whigs 
and Tories. As since the days of Magna Charta, with the 
development of self-government, of the Great Council and of 
Parliaments, the English conception of domestic poUcy is 
characterized by practically grappling with its immediate 
tasks, so after two generations of conflict between the ex'- 
tremes of Puritan and High Church theories, the pre- 
dominating conception returned to that realistic tendency. 
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which conceives of and formulates political questions purely 
according to the experiences of its own past. 

The united gentry had overcome James II. The constitu- 
tions of Parliament, the county, and the corporations, as well 
as the whole legal system of the country, was declared to 
be inviolable by royal prerogative. The mutuality of the 
relation of rights and duties between the people and the 
Crown had, owing to the open breach of it on one side, again 
come to be clearly understood, and enforced as an " original 
contract" between King and people. The inviolability of 
the popular rights had even been sanctioned by the expulsion 
of a dynasty, and the legality of this event had become 
a necessary condition of the existing constitution. In the 
eyes of the one party this appeared to be the highest principle 
of civil liberty in the State : — ^the right of resistance to the 
Grown in the event of unconstitutional encroachments; 
resistance — ^the watchword of the Whigs. 

On the other hand, it is after all only the ruling class that 
actually exercises political rights. It controls the central 
administration through Parliament and the county through 
the office of justice of the peace. It needs accordingly a sanc- 
tioning authority in order to command the obedience of the 
lower classes. The million does not regard it as a ruler in its 
own right ; it merely exercises its powers in the name of the 
King in Parliament and the King in council. Only as far as 
the reigning class itself obeys a moral law, which is incor- 
porated for all classes alike in the Church of England, is a 
moral use of its power guaranteed ; as on the other side for 
the mass of the people obedience arises not so much from a 
commandment of reason as from a feeling of duty and belief. 
In the eyes of the other party the highest principle was 
*' Throne and Altar ^^ or rather, with an intentional reversion 
of the words. Church and Crown — ^the watchword of the Tories.* 

* Dnring the civil war Gavalien and Exclusion Bill Petitionera and Ab- 

Boundheads were distinguiahed ; in horrera ; and immediately foUowing 

the movements of the Kestoration, these, Whigs and Tories, which were 

Bovalists and Presbyterians, the court first used as terms of contempt at the 

and country party ; at the time of the elections of 1680. 
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Both party principles are reflexes of one and the same 
<sondition of things, linked together like the actual State and 
society in England. They are the conflicting creeds of the 
Middle Ages, which survive in a higher development in these 
parties : in the Tories the idea, inherited from the Churchy 
of the necessity of a firmly established permanent executive 
power as the basis of civil order ; in the Whigs the confederate 
ideas of the Germanic community as the basis of constitu- 
tional liberties. The political ideas which in the Middle 
Ages were divided between imperium and sacerdotium have 
now become fundamental conceptions within the political 
unity of the State. Both parties accordingly recognize each 
other, however far their ideas concerning the development of 
the constitution and the policy of the administration may 
differ. 

Under the names of Whigs and Tories, throughout the whole 
of the eighteenth century, the wealthy classes gave the 
Oovernment its policy — closely bound up with hereditary 
family traditions and the social interests of the gentry. The 
battle cries of the parties were at the commencement of the 
century still resistance and non-resistance ; then the Stuarts 
and Hanover, then the American war, and then the French 
revolution. During the greater part of the century the Whig 
Oovernment, with its recollections of the encroachments of the 
Crown, was on the whole in an ascendency ; during the last 
decades of that century, when the obedience of the lower 
classes was distrusted, the Tory Government decidedly pre- 
dominated. But both parties are primarily factors of the 
ruling class, with great noble families at their heads. In the 
parliamentary elections a fluctuating majority is seen in the 
wider circles of the gentry and the enfranchised middle classes, 
which is not accidental, but in visible connection with neces- 
sary movements of the legislation, and the financial and foreign 
policy. NaturaUy, the views of the individual regarding the 
State are determined by individual experiences of life and by 
the general tendencies of the himian mind ; in this sense a 
Whig or Tory tendency may be found in every social group 
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and in every individual. England's past has displayed in 
this matter a two-sided view, in exceedingly rich and vivid 
pictures, in which sometimes fear of '' unbridled licence " in 
the people, and sometimes fear of '^ encroachments " of the 
Government obtained the upper hand. 

The reasons urged in support of these theories are in 
harmony with the state of culture of the times. The theo* 
logical reasons, from the standpoint of the Episcopalians and 
the Puritans, had in the course of the civil war and the Be* 
public become much secularized. What still remained of them 
after the Bestoration is less an expression of religious convic- 
tion, than the affected party language of a political clergy* 
The theory then prevailing derives the system of political 
government from the nature of mankind. On the one side, 
from the nature of freewill, was evolved the theory of " State 
contract," which in Locke's system is an abstraction of the 
English county and parliamentary constitution ; on the other 
side a system of inherited ^^ authority " is derived from the 
feeling of dependence and from the necessity of government 
which inevitably results from the nature of society. The 
influence of wealth upon the form of the State had not as 
yet in England attained to a systematic conception, but still 
lived in the consciousness of the nation as an important factor, 
after the experiences of the constitutional struggles, hx 
Hobbes, the fundamental conception is clearly abstracted from 
the impressions of the civil war. This empirically national 
tendency has, since the seventeenth century, given both 
parties an historical point of view, the standard of which on 
the one side was the sovereign power of the Norman kings, and 
on the other the traditional liberty of the Saxon communities. 
But the enormous number of precedents was subjected to 
such a various classification according to previously adopted 
points of view, that even history, under the hands of partizans, 
changed its form, and the experiences of the past were no sure 
guide for the present.** 

** For the theological reasons I may century stands essentially upon ratioii- 
refer to Chap. zxzv. The eighteenth alistic ground. The theories then pie- 
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Though the leading spirits both in Church and State 
regularly move in one party direction, yet the policy of both 
parties was limited by the administration of justice, and its 
further development into jurisprudence. The conservative 
feature of the constitution of Parliament, which accumulates 
customary law and statutes from generation to generation, 
and makes all changes in them dependent upon the agree* 
ment of aU three factors of the legislature, had left behind a 
positive system of legal principles, which in definiteness left 
much, in specialty little, to be desired. Upon this given basis 
both parties found their hold. Both alike condemned the 
Stuarts' treatment of the tribunals, and by tacit agreement 
put an end to the abuse of the judicial power to serve party 
ends. With this century there begins for England a new era 
of judicial purity. A feeling engendered of bitter experience 
withheld the parties from meddling with the time-honoured 
constitution of the tribunals, and the legal institutions. In 
them was found the buttress of public and private law, as 



▼alent basing government upon the 
nature of the human Tvill, do not so 
entirely in England, as on the Conti- 
nent, overlook the fact that the State 
is no product of the abstract will, but 
that it rests like the individual man 
upon the basis of property and labour, 
and upon the neeas, mterests, classes, 
and ranks thereby produced. For this 
reason, in the seventeenth century, the 
historical method began. In this direc- 
tion the works of Selden, Prynne, 
Ck>tton, and others are of lasting value, 
but they hold too much to the ex- 
ternal appearance of the precedents. 
The one-sided deductions which (for 
instance) Brady and his school drew 
from true facts, made it a national 
duty to argue away the whole form of 
the Norman State by assigning to old 
indefinite expressions the later par- 
liamentary meaning, taking certain 
maxims from the connection subsisting 
between various generations, and binf 
ing them together by the logic of later 
jurisprudence. This picture, devoid 
as it was of perspective, was called in 
England the "history of law." It 
has found for the Lower as well as for 



the Upper House a highly respectable 
genealogical tree; its pious forgeries 
reach back even into the thirteenth 
century (modw tenendi parliamentum). 
*• Thus, in our country," says Macau- 
lay,, "the dearest interests of peortiea 
have frequently been staked on tho 
results of the researches of antiquaries. 
The inevitable consequence was, that 
our antiquaries conducted their re- 
searches in the spirit of partisans. It 
is therefore not surprising that those 
who have written concerning the limits 
of prerogative and liberty in the old 
polity of England should have gene- 
rally shown the temper, not of judges, 
but of angry and uncandid advocates. 
. . . With such feelings, both parties 
looked into the chronicles of the Middlo 
Ages. Both readily found what they 
sought, and both obstinately refused to> 
see anything but what they sought" 
(" History of England," c. L). A prin- 
cipal magazine for these arguments is 
Tyixell, Biblioiheea Juridica, 1694. 
As to the English party literature 
generally, cf. R. v. Mohl, " Litteratur 
der Staats-Wissenschaften," vol. ii. pp* 
38, seq. 
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well as a judicial firmness of character, which among the 
conflicts of the day established and developed the existing 
law. The commentators upon English law endeavour to 
shape their matter in some measure according to principal 
points of view and maxims. From laws, precedents, aud 
leading judgments there becomes formed a continually pro- 
gressing, judge-made law, similarly to the manner in which 
the Boman jurisprudence developed its law from the ratio and 
from an originally scanty legislation. A systematic support 
was finally given to it by Blackstone's celebrated commenta- 
ries.*** The chief merits of this work are impartiality and 
perspicuous and pleasing description, together with a wonder- 
ful optimism of feeling which could, in a time of the open 
corruption of a Whig administration, form an ideal of the 
English constitution. Although the real practical basis of 
the English political life, self-government and the adminis- 
trative organism are only fragmentarily treated, yet this 
1 treatise has, owing to its connection with a classiccd educa- 
tion and Montesquieu's division of powers, entirely influ- 
enced continental ideas of the English constitution down to 
the present day. 



♦♦♦ The party oolonring of the his- 
torical, philosophical, and religions con- 
ception gave the legal profession, which 
was kept distinct from both universi- 
ties, its high importance for the public 
law. But as the decisions and grounds 
for the decisions of the English juris 
4ittctore9 in their great collections were 
inaccessible to the Continent, the 
fiystematic compilation in Blackstone 
became almost the only source of know- 
ledge for the European world. Its 
merits do not lie in comprehensive his- 
torical investigation, nor in depth of 
philosophic theories, but in the im- 



partiality which pays due deference to 
the constitutional advocates of both 
parties, and after weighing the prot 
and oons, the facts and the reasons, the 
precedents of ancient times, the Middle 
Ages, and modem times, draws con- 
clusions according to the custom of 
the judicial office. The cleamess and 
elegance of the treatise have made 
Blackstone the centre of what is called 
English constitutional law. And the 
modem science of constitutional law 
has not advanced in England much. 
beyond commentaries on BlackBtone. 
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CHAPTER LVI. 

^j^eors and practice of ^arUamentarB ^attp <Srotiemment 

Pabty ideals, like those of a concentrated popular will, cannot 
be realized without a constant appeal to social forces and 
interests^ which are at aU times difficult to concentrate upon 
one aim. For every important measure, necessitated by the 
position of State or society, the cabinet needs in this constitu- 
tion the consent of a majority in both Houses of Parliament, 
which involves a very high degree of self-control, subordin- 
ation, and discipline, such as in Parliaments can only be 
acquired by a continuous discharge of the ardtui negotia 
regni, and in the constituencies only by firm cohesion and 
by similarity of bases, as well as by the habit of common 
activity. 

Every revolution, even the most justifiable and successful 
one, is a misfortune for a nation, because it shakes those 
cohesions and habits to their foundation, partially breaks 
through them, and occasions a storm of all the elements of 
social contrasts, the waves of which are scarcely calmed 
down in a single generation. It was a blessing for the nation 
that the greatest statesman of the time, William IH., with 
the cool glance of a helmsman, steered the tempest-tossed 
barque of the State for half a generation. During this critical 
time the Grown still retained in its hand the initiative 
and the appointment of the ministers, even in spite of six 
changes of the cabinet, and an enforced regard to the 
party combinations in the Upper and Lower House. The 
great Prince of Orange did not succeed in gaining the thanks 
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and acknowledgments of the parties, the sympathies of the 
nation, or even any appreciation of his policy. 

With William's death this leadership ceases, and the 
return of the sway of the noble parties, which was so dis- 
astrous in former centuries, is now combined with the party 
system of the financially powerful Lower House. Under the 
vacillating Anne, party policy was so closely bound up with 
the interests of families and factions, that the constitutional 
ideals of both parties are sought for in vain. Upon the 
banner of the Whigs is emblazoned : Septennial Parliaments ; 
the French war; the old commercial policy; no Popery. 
Upon the Tory banner : Triennial Parliaments ; opposition to 
the French war, to protective duties, and limitations of trade ; 
union with the Catholic faction in England, and with the 
national party in Ireland. Even the glory of the English 
arms is only reckoned as a party factor. The leading men 
are either without moral worth, or their great qualities are 
blended with meanness, as in the case of Marlborough. At 
Anne's death the return of the Stuarts seems almost to turn 
upon an intrigue of the nobility, which was frustrated by a 
counter-intrigue. 

It was only on the accession of the House of Hanover 
(1714) that the permanent ascendency of the great noble 
party, which had stood at the head of the resistance to the 
Stuarts, was secured. And with the consciousness of its 
decided superiority, the great noble league also regained a 
feeling of responsibility for the welfare of the country. But 
to gain the Parliamentary majorities necessary for the eon- 
duct of the political Government, the noble league had no 
longer at its command the old resources and ways of the 
monarchy, but only a shrewdly calculated exercise of the 
ministerial patronage of honours and offices, a careful utiliza- 
tion of personal and local interests, together with a strict 
party discipline for gaining and maintaining majorities. It 
was not easy to accustom English politicians, whose feeling 
of individual independence, and whose obstinacy are not less 
decided than those of the Germans, to that strict subordin- 
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ation under a party rule which is the essential condition of 
a parliamentary party Government. It required more than 
a whole generation, before the schooling of parliamentary 
parties under the discipline of an acknowledged leader was 
complete. The extension of the periods for which Parlia- 
ments were summoned from three to seven years by the 
Septennial Act (1 George I. ch, 2, c. 38), was very conducive 
to this end. Down to the ministry of the younger Pitt, 
intrigue and desertion is an only too frequent phenomenon 
in the party. But the actual necessity for a concentrated 
will in the conduct of the State, and the charm of political 
power at last solved this problem also.* 

This Whig Government continued for nearly fifty years, 
and by systematically availing itself of all the powers of 
Government, succeeded in mastering the Tory opposition, 
consisting of country squires and clergy. But in doing this 
it certainly lost the ideal foundation of its party policy, now 
that its principle of " resistance " had lost its object. It is 
now nothing more than a combination of great noble families, 
which by agreement with the borough interests maintains 
a majority in the Lower House ; but on that very account 
gradually splits up into intriguing coteries. The nation, 
however, accustoms itself to the ways of a party Government. 
Walpole's administration again strives for the systematic 
advancement of material interests, and deserves well of the 

* With every change of situation fonn, is difBcnlt enongh, even at the 

^he experience was repeated, that with- present day, and every initiated per- 

in this fixed rigid framework of public son knows what difficulties, now as 

law a .cabinet of golidarity, in close formerly, the apparently omnipotent 

connection with both Houses of Farlia- Prime Minister has to overcome, not 

Inent, had become an absolute neces- only above and below, but also in the 

sity, because without it any movement circle of his own colleagues, before he 

in the political body did not appear succeeds in inducing a cabinet of a 

fXMsible. The tremendous difficulty of dozen capable men, every one of whom 

gaining for every important measure has his own system, his own past, and 

the consent of many hundred in- his own future, to unite in adopting 

teUigent, influential, and independent resolutions. That eternal problem, how 

men, causes a clumsiness in a govern- in a free State to blend the diversities 

ment by party, which only English of individual wills together into one 

«nergy, with its party discipline in the united and single will of the State, 

form of a cabinet has, in the course of is concentrated in an English cabinet 

two generations, overcome. Real pro- as in a focus, 
giess, even in thia more practicable 



Digitized by 



Google 



432 Constitutional History of England. 

country, whose commerce, finances, and general prosperity it 
promotes. But in all personal relations intrigue and a 
commercial spirit predominated. The method of bribery in 
Parliament first of all showed itself in the form of ^'retain- 
ing fees " for the Scotch members, and developed itself further 
into direct money payments, pensions, and sinecures. The 
rule of George I. and George II. allowed this manipu- 
lation of parliamentary majorities to proceed. Their Ger- 
man electorate was more intelligible to both than were the 
mysteries of the English Parliament. George I. did not even 
know the English language. Their civil list was punctually 
paid ; the Whig Government did not even disdain to pay 
every mistress of George I. £10,000. The extension of the 
duration of Parliament from three to seven years, the im* 
moderate personal pretensions of the members of Parliament, 
and the overgrowth of conflicts of privilege, as at the time of 
the Bestoration are all characteristic featiures of this period 
of development of party government. In the interior of the 
country, throughout all these changes, the local government 
pursued a steady course, and this habit of common action 
begins again to react upon the Parliament. 

George III. (1760-1820) ascended the throne with the 
firm resolve to break down the party government he found 
existing, and to assert the personal will of the monarch in 
the State. But in order to defy a party government which 
had consolidated itself for two generations, there would have 
been requisite a commanding intellect, the solution of a great 
national task, and a judicious choice of prominent men, who 
were really fitted for the leading offices in Parliament. But 
the youthful monarch failed during the first twenty years 
of these attempts, quite as much in measures as in the 
lack of competent men. George III. certainly succeeded, 
by his personal adherents (the King's friends), in perpetually 
thwarting the sway of the parliamentary parties, and more 
than once, though with the best intentions, he injured the 
true interests of the State. But all the less did he succeed 
in defeating the established power of the noble parties ; ill* 
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timed endeavonrs of this kind even compelled him to accept 
for the first time a miited ministry (1782) against his openly 
declared will. 

But, nevertheless, the King had again become a positive 
factor in the State-system, and regained influence when, in 
conjunction with the regenerated parties, he began to pursue 
popular aims. Such tasks had again arisen for the English 
Government with the war against the American colonies ; 
the highest tasks arose in the gigantic struggle against the 
French revolution. It was certainly only after the Crown 
entered once more into the struggle of the parties that the 
epoch of great statesmen begins, with whose names modem 
European opinion of the English constitution is intimately 
bound up. Even in this time the position of the parties 
remains a labyrinth of personal relations, and the system of 
corruption spreads, after the accession of George III., from 
the Lower House to the small boroughs. The real task of 
George the Third's life, as that of his statesmen, was only 
found in the great struggle against France, the social revolu- 
tion in which country was diametriqally opposed to the inmost 
nature of EngUsh society. In the period of this struggle 
Pitt's commanding intellect was at the head of a well-disci- 
plined party, which, hand in hand with the King and the 
masses of the people, wielded a safe majority in the Lower 
House and an enormous political power, until the national 
cause triumphed (1815). 

There is certainly a curious contradiction in the fact that 
every new contribution to historical literature and memoirs 
brings to light new weaknesses in the times and in the men 
who adorn the acknowledged zenith of parliamentary govern- 
ment. But the reasons for this phenomenon are invariably 
contained in the nature of a self-governing society, and are 
accordingly repeated in every analogous period, and in the 
period of glory in every republic. The party government 
then in power, which required for every important act of 
Government the support of social forces, found itself face to 
face with a new and serious necessity. Now that it was no 
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longer practicable, in view of the powerful influence of the 
press, to buy the votes of individual members of Parliament, 
the parties at this time began to gain and to maintain the 
constituencies by artificial means. The immediately effectual 
means, that of employing the police-power and the '^ super- 
intending power of the State " to promote ministerial elections, 
of which the constitutional ministers of the Continent soon 
learnt to make use in order to defend their position, was 
denied to England. As the system of self-government, and 
the administrative jurisdiction did not permit of any threats 
of ''disadvantages" to influence the elections in favour of 
the Government, there remained nothing left but the promise 
of " advantages " — a kind of bribery — certainly not for priyate 
interest, but for the purpose of carrying through a system of 
government considered to be right. A broad field for this was 
furnished by the small boroughs and Scotch constituencies, 
so that at the turning-point of the century the disbursements 
of the '' borough-mongers *' were reckoned at Jgl,200,000, in 
which system the rich self-made '' nabobs " of the citizen- 
class vied with the country gentry. It is this system which 
disfigures the most glorious epoch of parliamentary govern- 
ment, and ever afresh brings before our eyes the fact that 
the real Parliament was in no wise a mirror of virtue, and 
that the mere history of the party systems, party men, and 
their great mass of family connections, with all human weak- 
nesses and jealousies, scarcely allows of the greatness of this 
political system in its full development being understood or 
even dreamt of. And yet it has probably never been different 
in any free constitution. Best and progress in the State alike 
demand in such a constitution a spontaneous party activity 
when in conflict with the antagonistic party, which brings 
society in Wider and wider spheres into a state of discomfort, 
or else excites its deepest passions. This continual bringing 
together of a number of individuals to a unity of will, neces- 
sitates the employment of artificial party means, the subor- 
dination of the individual will to the iron discipline of party, 
and so much resignation on the part of the individual, so 
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many feelings of vexation, and so much self-denial on the 
ona side, and disappointment on the other, that the period 
of a free State is never a time of comfort and contentment 
for society. The mutual public criticism of party views may 
lead to undivided blame, but never to undivided recognition, 
for the test of character to which every person in a party- 
conflict is subjected is passed even by the best men of the 
time only according to the measure of human faculty. Such 
a system of government in its final result cannot be estimated 
by the position of a party government and party men at any 
given moment, but must be studied by the light of the whole 
movement of the State, of the whole character of the people, 
and of the whole result. 

This external result is certainly a magnificent development 
of the British power in all quarters of the globe, a progressive 
expansion of its warlike and commercial power in close bond 
of union with each other. And in its internal character also 
this period has in the main, as regards steadfastness and 
fidelity towards recognized truths, done more than other 
times and nations. On that very account the qualities of the 
ap\aiog irXowToc and the apxma apern come unmistakably 
into the foreground. It is a thorough aristocratic govern- 
ment with its bright and its dark sides, certainly the best 
aristocratic government in the history of mankind, though 
in no way capable of application to other nations, in the 
absence of the previous conditions upon which it arose. 

KoTE TO Ghafteb LVI. — The Ckm" stitutions, defects to which the other 

iinentcU views eonceming the system of had been blind, and doubted altogether 

parliamentary government were always a liberty, that was so difficult to ez- 

uufluenoed by me state of things exist- plain. The exaggerated admiration 

ing in tiiose times, and among those for England was followed by an equally 

nations that turned their attention to exaggerated depreciation of it The 

it ; according they form a history of good had been sought where it was not 

their own. We must not only test in to be found, and it was thought proper 

historians what they have found, but to deny its existence because it was 

still more what they have sought. not found where it had been errone- 

^ There was a period which regarded ously sought. Curiously enough, it was 

England as the pattern of a politicsd a foreigner, De Lolme, who was the 

State, in whose constitutional forms first to call the attention of the English 

the whole secret of its liberty and its to the secret charms and benefits of 

fortune was said to lie. There came their constitution " (Jocbmann's ** Be- 

another period, which discovered liquien/' ii. 134). 

nothing but defects in the same in- J^ot so much in the period of great 
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parties and party leaders, as in a 
much less brilliant time, did the Eng- 
lish constitution produce ineffitoeable 
impressions upon the Continent, which 
were visible eyen before the middle of 
the much-agitated eighteenth century. 
There lie behind these the first move- 
ments of the upper classes to gain an 
active share in State government ; and 
most of all, where the bureaucracy had 
established itself earliest and in the 
most rigid form — in France. The ver- 
dict upon England was thus of neces- 
sity one-sided, like every view which 
seeks something that is wanting. Here 
was found a powerful and respected 
nobility, elected Parliaments, liberty 
in the commune, liberty of speech, and 
liberty of the press. These were the 
dendercUa, The real origin of the 
English constitution and its social bases 
were unknown to Montesquieu. But 
he supplied the deficiencies with bril- 
liant versatilityand French perspicuity, 
from antique and medieval ideas, 
building them up to a ** system of the 
division and equipoise of powers," which 
through Blackstone and De Lolme be- 
came traditional in England. Nobles 
and prelates, knighthood and cities, all 
the oases of a Parliament had been 
present with us also in the Middle Ages 
— and in more grandeur than in Eng- 
land. The constitutions of the estates 
of tiie realm were based upon an un- 
contested right to vote taxes and to 
share in the administration. The di- 
vision of the powers could readily be 
effected. Why should that be denied 
to the Continent, which in England 
so honourably existed together with the 
legal security and the prosperity of the 
country ? In spite of numerous disap- 
pointments, since then the feeling has 
been left behind in the Germanic and 
Boman races of Europe, that no con- 
tent can return and no progress be made 
towards attaining a vigorous political 
system, without analogous institutions. 
What is easiest to borrow is certainly 
the election of a popular representa- 
tion upon a broad or the broadest 
basis with absolute powers over the 



finances of the State, and in conse- 
quence over the choice of nunisters. 
iut that is only an imitation of the 
external shell, without the internal 
essence, as the nations of South Europe 
have experienced to the detriment of 
their administration and the well- 
being of their people ; whilst Germany, 
through its monarchical form of govern- 
ment and the deeper struggle of party 
contrasts, was compelled to lay the oasea 
in a manner in some degree satis&ctory, 
before it passed over to the forms of 
the parliamentary system. 

A comparatively impartial picture of 
party governments as they really were 
in the first half of the century, is given 
in Hallam's '« Constitutional Hist," iii. 
cc 15, 16 : whilst Macaulay*s brilliant 
description only brings us down to the 
beginning of the eighteenth centivy. 
f^m GiK>rge III. onward, the relation 
of party governments to the Crown 
has been Sioroughly treated by May, 
** Const. Hist.," I oc. 1, 2, 7, 8, with 
most praiseworthy objectivity. From 
the Tory standpoint the sublet faaa 
been dealt with in Lord Mahon's 
"History;" more impartially in W. 
Massey's " History of England under 
George III." Cf. von Norden, " Die 
Parliamentarische Parteiregierung in 
England," in von Sybel's ** Historische 
Zeitschrift," xiv. 45-118. For a verdict 
upon the real state of things there is 
needed, at all events, a knowledge of 
the historical writings of both sides, 
and, so far as possible, of the memoirs 
and special literature. To the special 
history of the parties belong from former 
times : Thomas Somerville, « History of 
Political Transactions from the Resto- 
ration to the Death of William HV 
London, 1794. Wingrove Cooke, •* His- 
tory of Party, from 1666-1832," 3 vols., 
1836-1837 (Whig). C. Lewis, «* Essays 
on Administrations of Great Britain," 
1783-1830, by Head, London, 1864. 
Medyn, " Chiefs of Parties," London, 
1859, 2 vols. Cf. also Fischel, "Die 
Englische Verfassung," vii. c 12. 
Bucher, ^ Der Parliamentariamus," 
second edition, 1881. 
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CHAPTER LVII. 
Increase antr Btcrease of (bt C^ngHsjb OTonstCttttfon. 

The attempt to sum up the total results of the thousand 
years' political development of the English nation is a task 
of such magnitude, that the English historians themselves 
shrink from undertaking it. So far as it can be solved, it 
must be combined with a full description of the social, 
political, and' ecclesiastical conditions of the present day. 
But what the present work may attempt at the close, is to 
give prominence to leading points of view marking the transi- 
tion to the nineteenth century — ^the century of social reform 
and reform biUs, which, as it has not yet run its course, does 
not come within the scope of an historical work. 

During the eighteenth century, England, as the only great 
free State, stood alone amongst the other great European 
States, in which the height of absolutism and the ancien 
rigime held full sway. Excepting sundry small States, among 
the peoples of the old world, the English was the only nation 
that, after a long and honest fight, had victoriously triumphed 
over political and ecclesiastical absolutism and Csesaro- 
papism. It appeared as though this Germanic people was 
destined by Providence to preserve to Europe during the 
eighteenth century the picture of a free State, in order that 
in the nineteenth century it might be made the common 
property of the European world. 

In it social and personal liberty were not, as in the ancient 
State, sacrificed to political liberty. For the first time in 
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history there was here realized in a great State the fall mean- 
ing of Uberty: 

Social Uberty y that is> the legal faculty for the lowest to rise, 
by merits and talent, to possessions and honour ; 

Personal liberty ^ which, with the full power of the executive, 
maintains respect for the person and property of the individual ; 

Political liberty y enabling the people to impose upon itself its 
own laws, and to execute them itself in free self-government. 

Nations cannot but desire liberty, thus defined, in its 
entirety. What may appear to a one-sided view as a limita- 
tion of liberty, was here as a fact only the fulfilment of its 
whole essence.* 

The internal strength of this community is due to the fact, 
that among all the contrast and conflict of social interests, it 
directs the efforts of the people to the welfare of the State ; 
that it arouses an interest in public life not only in the lords 
and gentry, but also in the middle classes ; and that it binds 
together all classes of society in this spirit, before all giving 
to the upper classes those manly aims and that energy which 
seek their scope and their value in what the individual is 
worth in the State. The most simple recognition by the 
State is here the aim and the pride of a man's life, whilst 
where this feeling is wanting,in the aimless doings of the upper 
classes the multiplied honours of the State become worthless. 

It is not the rights of Parliament and the forms of parlia- 
mentary government that have founded England's greatness, 
but (as in the case of ancient Rome) the personal co-operation 
of all, from the lower classes in the social scale upwards, in 
the daily duties of the State. The individual institutions 
are simple, sober, and earnest, as in the old Boman life, far 

* At the dose of the Middle Ages aotivity in the State. They have, 

the peculiar tendency becomes promi- under these surrouDdings, become the 

nent, which by abolishing class- nowerful leyers of liberty, where they 

barriers has advanced the free develop- bind together the ideas of a people, 

ment of the individual in an inoom- which in daily exercise of them lias 

parable manner (j). 106). Elections won the eODsciousnees of public duties, 

andfranchise, press and right of unions, the practical knowledge of the State, 

have bee ome the mightv bonds of this and the right feeling for it 
liberty, the^essence of which is self- 
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removed from the fantastic piettures once disseminated in 
Europe by the author of the " Esprit des Lois.** But these 
sober institutions are firm and durable, and in the hour of 
danger and trial, when great tasks are imposed, they display 
the energy and the greatness of character of a proud free 
nation. In the struggle for the American colonies, and still 
more in the struggle with the French revolution, it was 
apparent from the results, what the education of a people 
for the duties of State may accomplish. In old England, 
upon a territory of the extent of about three Prussian pro- 
vinces, a State had grown up, which incorporated Wales, 
Scotland, and Ireland, colonized the North of America, pos- 
sessed itself of the wealthier part of Asia, as well as of a 
new quarter of the globe, had gained the maritime supremacy 
of the world, and an equality with the continental powers 
through the glories of its arms. And what seems to be more 
than all this, we perceive a nation, which, forming the pivot of 
the commerce of the world, had accumulated the wealth and 
the luxury of the whole earth, which in every generation had 
assimilated with its gentry numbers of parvenues and nabobs, 
and in all the fortune and glory of a world-wide dominion 
had preserved simplicity of manners, the love of truth, the 
fear of Ood, and the sense of justice and moderation that is 
due from the strong towards the weak. 

After long and bitter struggles the bases of this consti- 
tution had, since the days of Magna Gharta, been gained 
by the English aristocracy. Only in the seventeenth century 
did the middle classes for a short time gain the upper hand, 
to win that Protestant liberty, which could not be a privilege 
of the upper classes. But even this short interim only con- 
duced to a firmer establishment of the ruling class, which 
in repeated struggles again defended the national Church and 
civil liberty. As all the elements of freedom in the English 
constitution have pre-eminently proceeded from the upper 
classes of society, so are they pre-eminently developed in 
favour of the aristocracy. It lies in the nature of society 
that the English polity should, accordingly, also have dark 
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sides, which are seen in every aristocratic political formation. 
In the pyramidal stracture of society the brilliancy of the 
upper strata throws its shadows all the more darUy upon 
the broad foundations below, and these dark sides have not 
been passed over in silence in this work. 

Although in the hands of the best aristocracy of Europe, 
the State in the eighteenth century failed to care for raising 
the weaker classes, for which the Stuarts left behind them no 
model. 

For the preservation and enfranchisement of the smaller 
landowners there was as good as nothing done in this period. 
The extinction of the remaining free peasantry in England 
was an error of the legal construction of real property, of 
which the ruling gentry can with difficulty be convinced. It 
had never withdrawn itself from the burdens of taxation ; but 
yet only under its influence could that exuberant system of 
indirect taxes and protective duties for trade and agriculture 
arise, to the prejudice of the labouring classes, as well as that 
reckless expenditure in the household of the State, and that 
excessive contracting of debts, both to the prejudice of the 
whole community. 

Only under a ruling gentry could a system of civil justice 
be maintained, which on account of its expensiveness was 
almost inaccessible to the lower classes, and side by side with 
the excellent forms of the criminal procedure, a rude criminal 
code, disfigured by laws made for occasional cases. 

To this was added the want of an effectual sanitary control^ 
and a system of poor laws, that w^s confined by a narrow- 
minded principle of settlement, which, in spite of high poor 
rates, only made the lot of the working classes harder and 
more bitter. 

These and other defects were in a great measure mitigated 
by the insular position, the natural wealth of the country, 
and the vast progress of trade at the expense of the rival 
maritime nations. 

The most flagrant abuses also of the administration were 
drawn into the sphere of party dialectics and gradually 
amended. 
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Less favourable were, however, these conditions for the 
development of the intellectual life. The peace that the 
Anglican Church concluded with the parliamentary constitu- 
tion was indeed conducive to the unity of the constitution ; 
but the corporate independence of the ridh State Church was 
coupled again with sensible disadvantages for the lower 
classes, whom the now somewhat too aristocratic Church 
abandoned in great masses to neglect or Methodism. 

The universities, which maintain their corporate indepen- 
dence at the expense of reforms required by the times, and the 
advancement of learning, were similarly situated. 

Learning, so far as it is fortified by corporations and 
endowments, comes to be dependent on the energy of the 
individual and the protection of the great ; it is inaccessible 
to the great mass of the middle classes and unsought by them. 

But above all, the rich Anglican Church vies with the 
powerful Eoman Church in entirely neglecting elementary 
popular education. 

Li the great pyramid of social structure, neglect, poverty, 
and demoralization enter into the broad strata towards the 
base. 

I pass over the government of Ireland ; for the ruling class 
could not well do justice to a country whose religion, nation- 
ality, and customs were so deeply antagonistic to its own ; in 
a much less degree at all events is this reproach justified in 
the case of the Lidian empire and the colonies. 

The question for the future was, whether this aristocracy, 
looking above and beyond its own interests, possessed the 
capacity of fulfilling the duties of the State towards the 
suffering classes. 

Li the ancient world this aristocratic constitution, by a 
continuous oppression and degradation of the lower classes, 
would have ended in making helots of the people. It is a 
significant testimony to the power of Christianity and nation- 
ality, and to the ruling class in England in particular, that 
from this state of things, the English commonwealth passes 
over into a century of social reform and Reform BilU. 
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CHAPTER LVIII. 

^bt transition to tjbe (iTenttttB of S&ocial Heforms anH lUform 

33tIIs. 

With the commencement of the nineteenth century, when the 
parliamentary constitution was in its zenith, there appear 
symptoms of internal changes, which at the close of the century 
will most probably result in a material alteration of the con- 
stitution and administration. 

During the great struggles with France, changes, very in- 
significant at first, had taken place in the interior of the 
country, which make the nineteenth century a new epoch in 
the political life of the nation. The invention of machinery 
begins to draw certain branches of the rural labour to the 
towns, and after attaining great results in the cotton, woollen, 
flax, and silk manufactures, forthwith produces a rapidly in- 
creased consumption of coal, iron, and raw materials, concen- 
trates commerce and trade in a manner till then unknown, 
begins after the peace of 1815 to react upon agriculture, and, 
hand in hand with increased facilities of communication, to 
alter the economic condition of the whole country. From 
decade to decade the transformation of the system of produc- 
tion of goods becomes more strongly prominent, its march 
being accelerated by steam power, railways, and telegraphs. 
Beal estate and personalty, industrial and intellectual labour 
enter into new and immeasurably multiplied combinations, 
which gradually but ever progressively remove the centre of 
power by property from real estate to capital. Production, 
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consumption, and barter pass into a new uniform system, 
directed towards the markets of the world, which in England, 
by virtue of a world-wide trade and colonial possessions, attains 
the grandest and most speedy development.* 

With the reconstruction of property, there now appears a 
reconstruction of society in its relation to the State, which 
is still going on. 

Owing to the accumulation of capital, there become formed 
an ever-increasing proporticm of new households with an 
independent capital, equal to the average income of the class 
which has hitherto ruled, without, however, their being ac- 
corded, like the old gentry, a uniform share in the personal 
labour of public life. 

This new combination of property and labour, and the 
wider application of intellectual and technical forces, results 
also in an increase in the middle classes, who are still less 
inclined than the old middle classes to share in the personal 
duties of the community. 

The working classes, finally, owing to the great industries, 
are brought in great numbers into a state of dependence upon 
capital, as they were formerly in a purely social bond upon 
the great landed estates, as a rule without any personal 
participation in the self-government of the neighbouring 
communities. 

This new condition of an *' industrial society '* was sure to 
come into conflict with the English parliamentary constitu- 
tion, which had established itself in most intimate corre- 
spondence with the society of the eighteenth century. The 
first visible effect upon society was a thronging to the towns ; 
next the altered position of the working classes, which, owing 
to the payment of wages in money, attained an outward 
independence, whilst their dependence upon capital remained 
imaltered. Within a single generation there was now unfolded 
a picture of home-life, of food, clothes, and sanitary condition, 
of a squalor and starvation of women and children, such as 

* Among recent Gtennan accounts of mention, Ad. Held, '* Zwei Bucher 
these matters, I must not neglect to Socialer Gescbichte," 1881. 
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for several decades shows us the new society in its darkest 
aspects. 

In the solidly constructed constitutional fabric there appear 
flaws in the same two places, which were even in the eighteenth 
century recognized as the weakest points : on the one side in 
the political position of the middle classes, particularly as to 
their representation in the parliamentary boroughs, and on 
the other in the social position of the labouring classes. 

The new elements of the propertied classes, which, in con* 
sequence of the small influence of the greater cities in Parlia- 
ment, compared with the excessive representation of the small 
dependent boroughs, could not properly assert themselves, 
considered themselves the aggrieved portion of society. At the 
commencement of the century the fundamental law of political 
life demanded a new equalization of political rights and public 
duties. But whilst the real state of society continued to out- 
grow the framework of the election laws, the old boroughs fell 
more and more into decay, great cities remained unrepresented, 
the franchise lost its original meaning, the Tory administra- 
tion laboured on for a long time purely as the representative 
of the old social order, until the opposition took up the de- 
mands of the municipal gentry and the middle classes in 
order to enforce a redress of these grievances. 

The proletariat appeared as the suffering portion of society. 
Hand in hand with this political movement go, accordingly, 
the social demands of those classes that felt severely oppressed 
in the construction of society. The long-neglected provision 
for the elementary education of the poorer classes, the grave 
faults of the pauper administration and the right of settle- 
ment, the want of a sanitary police, the economic disadvantages 
of an excessive system of protective duties and indirect taxes, 
and the destructive reactions of industry upon the family life 
of the labouring classes, are in England set forth in most vivid 
colours in political debate and in the press. The new capital 
interest, with its selfish theories of laisier aUer, shuts its 
ears for a long time to the cry for redress, until gradually 
the other side assumes the policy and enforcement of the ful- 
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filment of political duties towards the suffering portion of 
society. 

Both tendencies advance for a time side by side in indefinite 
aims, quarrelling -with each other, and achieving only a few 
isolated successes. 

The Tory Government that was in power after the wars 
with France, even attempts, after the peace of 1815, to main- 
tain its position by the most rigid Tory and High Church 
principles, and by a system of repression exercised agaiast 
the press and the right of association. The experience seems 
once agaiQ to return, that every class shows its best side when 
engaged in the struggle for its liberties, and its worst when in 
their possession and maiatenance. 

But the sound sense of the ruling class gradually returns 
to the framework of the constitution, and thus enters on the 
paths of thorough reform.** 

Almost contemporaneously with the July revolution in 
France, the second generation of our century begins with the 
Eeform Bill of 1832, which was carried out by the old party 
of resistance with courage, persistency, and prudence, with a 
view to assist the middle classes ia obtaining a proper repre- 
sentation in the Lower House. The franchises of the small 
boroughs were so far abolished or diminished as to give to 
the as yet unrepresented great cities and towns of a middle 
rank a new and proportionately strengthened representation. 
The electoral lists, which by alterations in the taxes and in 
personal burdens had become irrational, were replaced by a 
moderate new franchise, but the coherent organization of the 
constituencies in the local unions was most carefully pre- 
served. Never perhaps, in history, has a political reform 

** Ab in the era of the Befonnation struggle, an attempt that was origin- 

— ^but in a certain sense in the opposite aUy made out of regard for Ireland, 

direction — there appears first of all a but which was warded off by the Grown 

kind of gap in the constitntional strao- and the Tory party for a whole genera- 

ture. It is the most compact and the tion. At the same time the emancipa- 



best organized power, that opens the tion of dissenters naturally followed, 

movement by an assault upon the con- Through this br 

stitution of Parliament,yiz.: theBoman of the social mov 

CathoUc Chnrcb, which succeeds in from Fiance, agai 

emanoipating itself after a sharp old ruling claw. 
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been undertaken and completed by a ruling class with such 
a degree of calm calculation as this. 

With the Beform BiU commences a generation of a reform- 
ing development of the administration, in the spirit and 
interest of the now regenerated society: a [new municipal 
system, a new system of poor laws, and endless series of trans- 
formations in the economic side of local govemment with the 
participation of the tax-payers in« the election of the com- 
missioners of the administration; hand in hand with it, 
important and opportune reforms in the government of the 
State and the financial system, a further development of the 
rating system for the local districts, of personal taxes, of 
customs and excise for the needs of the State, and finally an 
abolition of all the political impediments that stood in the way 
of the full development of great industry, great trade, and 
great capital. 

In another direction the legislature devotes itself with 
seriousness and persistency to the task of making good the 
hitherto neglected duties of the executive for the protection 
of the weaker classes. And in wise recognition of its voca- 
tion, a rejuvenescent Conservative party now abandons the 
unbending principles of the old Toryism, and zealously 
interests itself in social reform, gradually taking upon itself 
the conduct of the most important social political reforms. 
A more thorough factory legislation, aiming primarily at the 
protection of women and children, and then with further aims 
at the prevention of the injurious consequences of factory 
labour generally, a more serious attention to sanitary and 
building regulations, attention to the dwellings and food of 
the working classes, a more humane poor law system (one 
that at all events went beyond the separating system of the 
eighteenth century), as well as advancement of popular educa- 
tion seriously and effectually undertaken — all these charac- 
terize a thoroughly worthy conception of the duties of a ruling 
class. 

If the Reform Bill appeared in the first instance according 
to its principles to be the work of the Whigs, and social 



Digitized by 



Google 



The Century of Social Reforms and Reform Bills. 447 

reform that of the Tories, there was soon developed a lively 
rivalry between the parties in both directions. Even the effect, 
for the moment painful, of the repeal of the protective and 
com laws, of the navigation acts, and of certain enfranchise- 
ments of real estates from old real burdens, yet these were 
agreed to, after some resistance, by both sides, although with 
the consciousness that with them not unimportant outworks of 
the fortified position of the ruling class had been dismantled. 
The generally favourable state of the market of the world 
was a favourable omen for the regenerated constitution. A 
growing prosperity of all classes, a^^ative diminution in the 
distress of the proletariat, and a better education of the 
children of the lower classes could each, year be proved statis- 
tically. Everything was in visible progress. The adminis- 
tration of the whole as of the parts was more practically and 
effectually organized. Only one thing had gone back — ^the 
internal cohesion of the members of the State and society, 
which are the vital essence of this constitution. 

If in the honest and untiring efforts to bring about reform 
in this period, under the guidance of the best men in the 
nation, faults have been committed, these faults do not arise 
from undue haste or from a false tendency of reform, but 
from omissions which are inherent in the nature of party 
government. 

Party ministries can only carry out their measures by 
summoning social forces, which are only capable of being 
determined by the present interest attaching to each individual 
measnre, and not by regard paid to the permanent system 
of the State, which the monarchy in fulfilling its high calling 
may perceive and take care of.*** 

The novelty in the Eeform Bill of 1882 was the attempt, 

••• Fop the foreign obeerver such berg, to the monarohioal basis of its 

omissions may be easier to perceive Government. The monarchy could 

than for those living in the midst of a more rightly perceive what was neces- 

party straggle for an individual mea- sary to the permanent well-being of 

sure ; particularly are they perceived the State (before all the necessity of 

by Gfffm^ny, which owes its ascen- personal activity in the communities) 

denoy in the domain of social reforms, than could the public opinion and the 

since the times of Stein and Harden- daily press in the England of to-day. 
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under the dominating influence exercised by a social class over 
the State> to remodel the organic bases of the State from out 
a party struggle. All existing bases of this sort dated in Eng- 
land from the time in which the initiative to measures as yet 
lay in the royal prerogative. In the spirit of the monarchy 
these organic laws had in two directions considered what was 
politically necessary, had imposed a personal duty for every 
political right, and had thus made property in all its forms 
serviceable to the State. The party governments of the Whigs 
and Tories had taken possession of a State with foundations 
already laid, and which had in the eighteenth century neither 
to solve social problems nor to create new local institutions. 

Under the present party government, on the other hand, the 
new bases upon which the State stands could only result 
from the struggle for new rights ; for a rivalry in undertaking 
personal and official duties is perfectly foreign and unin- 
teUigible to the nature of society. The Beform Bill of 18S2 
had, after a severe struggle, succeeded in establishing a more 
equitable distribution of the suffrage ; but to impose upon the 
new electors the fulfilment of the same personal duties, 
was neither considered necessary, nor would in Parliament 
a minority, much less a majority, have advocated such a 
course. 

Similarly the social reforms necessitated increased responsi- 
bility on the part of the communities for the care of the poor, 
for sanitary regulations, for the improvement of the roads and 
highways, for popular education, and other numerous require- 
ments of social prosperity. But the EngUsh middle classes 
in their business-like manner only understood this to mean 
payments in money; to expect of the members of the com- 
munities that they should display personal activity in these 
respects, was considered by public opinion to be unnecessary ; 
nor would in the conflict of parties a majority have been found 
to support it. 

Even before the Beform Bill, the constitution of the muni- 
cipal constituencies had been loose and void of principle. 
The new constituencies, which had doubled in number since 
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the Beform Bill, now stood in England more disconnected than 
ever, but most disconnected and isolated of all in the rapidly 
increasing populations of the great cities, the manufacturing 
towns, and the industrial districts. The political conceptions 
of these circles accordingly stand yery close to the ideas 
with which the people of the Continent have hitherto at- 
tempted a parliamentvy system, for which reason in the 
decades immediately following the Reform Bill, by the term 
"Continent," France was pre-eminently understood, whose 
institutions were alone considered worth attention and 
comparison. 

Where activity in responsible office, the habit of personally 
co-operating for the neighbouring community, does not exist, 
unity amongst men is only based upon views of everyday life, 
which are formed in the acquisition, possession, and enjoyment 
of outward goods, and find in the daily press their organ 
of agreement. For the man of business the nearest, and to 
him the most intelligible, model of a community was the 
shareholders' company, with its elected committee of manage- 
ment. In our age, pervaded and controlled as it is by the 
spirit of industrial companies, this conception creeps in 
everywhere under the name of " self-government." The old 
political principle that taxation and representation should 
always go together, if transferred to the several members of 
the State aggregate, degenerates into a mechanical system 
of election of managing committees and executive directors. 
The same idea is then expanded to the leading conceptions of 
Parliament. The Lower House no longer appears as a re- 
presentation of the various communities, as limbs of the 
general self-government over the commonwealth, but as a 
representation of "interests," side by side with which a 
second House at all events appears admissible for the re- 
presentation of different " conservative interests." The ideas 
of John Stuart Mill reproduce most precisely in this particular 
the line of thought of the newly formed society. Whilst ia 
England the institutions of the parish and the county, the 
Parliament and the Church have laboured for centuries to 
VOL. n. 2 a 
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form the antipodes and the counter-organism of social in- 
terestSy to force the indiyidual man and to accustom him, 
against the natural bent of his interests, to understand his 
personal duties in the life of the community, so does the 
new tendency also regard patriotism, self-control, and the 
sense of justice as a product of free competition. 

Accordingly the new elements of the constituency regard 
the political suffirage, so easily gained, as their natural share 
in the great social committee of management. Everywhere 
where it is incumbent to do something for the well-being 
of the community, and to undertake the responsible duties 
of a public government, there underlies in tacit agreement 
a right to elect, and to have what is necessary done by 
others.f 

Unconsciously England had entered upon the same path 
as France, in which the '^ constitutional State " does not cling 
to the basis of merely elective representations of the com- 
munity. The manifest result was also in England a pro- 
greeedve extinction of the parochial mind, the replacing of 
the old parish constables by a gendarmerie that had grown 
to the dimensions of an army corps, the expulsion of the old 
overseers of the poor by a body of 10,000 book-keepers and 
clerks — in its chief functions a bureaucratic government — 
a retirement of the best classes £rom the parochial life, a 
holding together of this pseudo self-government by a more 

t After this fashion nmneroTis dls- ' and more lost sight of in this mechan- 
tiict, mnnioipal, and village parlia- ism of a pure economic municipal 
ments were formed, and it was believed system. In the movable society, in 
xthat the parliamentary system was thns which the mral like the mann£actaring 
carried down to the lowest circles, labonrera become more and more flnota- 
The new municipal regulations of ating masses, it is only the rating 
1835, like the Poor Law Act of 1834, syston that keeps a sensible connection 
were at all events preceded by a lietween the groups of electorB, out of 
preparatory inquirv which endeavoured whose common interest the Lower 
to deal justly with the existing diffi- House proceeds. For this reaaon in 
culties of the legal and economic con- England the projects for a better 
ditions. The following reform laws are popular representation are aa innu- 
framed with increased lightness, and meraUe as thev are firuitleos. The 
have been still further modified by ideas of women^s franchise, of a re- 
numerous amendments in Parliament, presentation of minorities, and other 
The essential point in the substructure arithmetical groupings of intezeats 
of the State, the coherence of the oom- even find their supporters in the Eng- 
munUaU$j becomes (as in France) more lish Upper Hoiue. 
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and more extensive system of government commissioners and 
general rales, which from the standpoint of the better-ordered 
German parochial life is almost miintelligible, and at all 
events is for any length of time incompatible with the system 
of changing party governments. 

Thus from year to year the living commimitateiy npon ^ 
whose personal cohesion the parliamentary body depended, 
in its origin and in every stage of its development, split np ; 
and in necessary reaction the altered views of life existing 
in the English constituencies reflect upon the Honse of 
Commons, npon the formation of parties, the position of the 
leading party men, the press, and public opinion, which in 
this question turns round and round. But in these fast- 
living times the result of these views of life inherent in the 
new middle classes had within a single generation rapidly 
matured to a second Beform Bill, which raises the effects 
of the first to the second power. 

The third generation of the century opens with the Beform 
Bill of 1867 under very altered conditions. The ruling classes 
had for two decades resisted the radical bills for the ballot, 
household suffrage, and equalization of the constituencies. 
But after 1852 a rivalry commences between both parties, each 
appealing to '' public opinion " (1852, 1854, 1857, 1858, 1859, 
1860, 1864, 1865, 1866, 1867), out of which, after rejecting 
all moderate proposals in the spirit of the first Beform Bill, 
Disraeli, by outbidding the rest, asserted himself. With a 
number of amendments on the Liberal side, the borough 
franchise — ^which still determines the majority of »the Lower 
House — ^takes the form of a household suffrage ; the number 
of the electors on the election next ensuing is seen to have 
doubled ; the introduction of the ballot, in obedience to social 
views, follows as soon as 1872. It is true that such a form 
of suffrage has been attempted more than once in States 
under monarchical initiative and control, without involving 
very serious danger. For England it has another meaning, 
since the existence of the ministries and the business of the 
government has become dependent upon the House of 
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Commons, whilst the House of Commons has become purely 
dependent upon the internal life of the communitaUs. 

In this perfectly altered basis, in the laying down of which 
the ruling class in the party struggles of Disraeli and Glad- 
stone lost their old prudence, there is nothing left of the old 
cohesion of the c(mmunitates but the tax on real property and 
the need of a poor rate, as the last reminiscence of the fact 
that from the beginning of Parliament downwards personal 
performances for the State have been the basis of a share in 
parliamentary government. If thus the personal bond of 
union of the communitas is on the brink of dissolution, if the 
corrective and the moderating force of social contrasts and 
conflicts of interests ceases with it, party government falls 
into a helpless dependence upon incalculable combinations 
of social interests, upon the strongest prejudices, upon poli- 
tical agitation and the tactics of party movement, whose 
equally influential and wavering organ the daily press has 
now become. We only too readily deceive ourselves as to 
this new situation, because it does not meet us at once at the 
first parliamentary election, but only at the second, the third, 
and so on in increasing ratio. But from the state of the 
English constitution in the eighteenth century, the question 
can be safely answered whether upon such foundations a 
parliamentary party government can support and maintain 
itself. The course of English political development itself 
inclines us to the view, that the third generation of our 
century will end in an era of radical action and of violent 
counter-action on the part of the hitherto ruling class. 

As the Church reformation in England, which had an 
entirely different issue, passed a century later through all the 
struggles of the continental reformation ; so will apparently 
the pohtical life of England also, at the close of the century, 
have to solve the same problems and undergo the same con- 
flicts as the constitutional formations of the Continent have 
undergone since the commencement of the century. Eng- 
land, too, will experience the fact that the transition to the 
new order of industrial society is brought about through a 
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process of dissolution of the old cohesions, upon which the 
constitution of Parliament is based. The nnrepresented social 
mass, which is now unceasingly flooding the substructure of 
the English constitution, will only stay its course at an 
universal suffrage, and a thorough and arithmetical equali- 
zation of the constituencies, and will thus attempt, and in 
great measure achieve, a further dissolution of the elective 
bodies. This dissolution will be followed, in a violent crisis, 
by a rebuilding of the organic substructure of the State which 
has been lost to sight during the last two generations. 

But the course of the English political history makes it 
quite certain that the propertied classes in England will 
engage in and undergo this struggle in a way very different 
from that of the propertied classes in France. Uniform as 
is the direction of the social movement in the central- 
European world, yet its issue has been various according 
to the difference of nationalities and their previous political 
life. The fundamental character of the English nation, the 
personal courage, the self-possession and political experience 
of the ruling class, and the good traditions of parliamentary 
practice, are a guarantee that this crisis also will at last be 
overcome without jeopardizing the existence of the realm, 
or the essential parts of the parliamentary constitution. To 
meet the coming storm, a certain fusion of the old parties 
seems to be immediately requisite; though the propertied 
classes, in defending their possessions, will certainly not at 
first display their best qualities. As, further, a regular forma* 
tion in two parties cannot be kept up, a splitting up into 
" fractions," as in the Parliaments of the Continent, will ensue, 
and the change of ministry will modify itself accordingly, so 
that the Grown will no longer be able to commit the helm 
of the State in simple alternation to the leader of the one 
or the other majority. And then a time may recur, in 
which the King in cotmcU may have to undertake the actual 
leadership. 

Since it is ordained by Divine Providence that the life of 
nations, like the life of individuals, shall undergo such trials ; 
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yet dramng our predictions from the past, we have no reason to 
despair of the idsue. The thousand years of English history 
which lie behind us, justify our confidence that this nation 
will rise triumphant out of the struggles before it, and, like 
the German nation, will find in its own past the best materials 
for the regeneration of its poUtioal system. 
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iL297 
Charter of Liberty, L 240; the great. 

Tide Magna Charta, 
Charters, ancient, renewed by James II., 

ii.827 
Chivalry, introduction of, into England, 
u. 81 
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CAurcA, the Anglo-Saxon, i. 9 seq.; 11 
note, d6, 72 seq. ; tuperstUion in, i. 86 ; 
property of, in Anglo-Saxon times, 76- 
79, 110; tithes, i, 77; raU, i. 78, 79 
note ; origin of, ii. 200 and note, 202, 
212, 853 ; Norman, rise'and decay of, 
i. e. 16 ; and State under the Normansi 
i. 288, 286 ; position of, at the close of 
the Middle Ages, ii. c. 26 ; Anglican, 
Tide Reformation epochs ; goyemment 
nnder the Tudors, ii. 169-176 ; contro- 
versy, as to which the tme, ii. 222 ; the, 
after the Reformation, ii. 228-281; 
government nnder the Republic, ii. 265, 
266 ; established the, nnder James II., ii. 
818 ; established the, and parliamentary 
government, ii. c. 62 

Chfjarchwtrdensf o&ce of, ii. 197-199, 865, 
867 note 

Cinque Ports, the, ii. 98 note 

Circuits, origin of, i. 188 

Civil War, the, cause of, ii. 247 ; com- 
mencement of, ii. 248 ; changes made 
by Parliament in army during, ii. 252 

Clarendon, articles of, i. 287 ; constitu- 
tions of, ii. 287 

Clergy, estate of, i. 71 ; dericus brevium, 
i. 227 ; political position of, i. 79, 88 ; 
obligation of, to military service, i. 80 ; 
judicial duties of, i. 81 ; celibacy of, i. 
280, 241 note; subject to temporal 
power, i. ^^ seq. ; extraordinary 
criminal procedure against, i. 409 ; 
chancellors chosen from, i. 412 note ; 
temporal offices in hands of, at the 
close of Middle Ages, ii. 46 (vide also 
Church) ; opposition of, to temporal 
power, ii. 50 seq. ; parochial, their 
position in Middle Ages, ii. 98; ap- 
proval of, required in bills touching 
religion, ii. 149 ; Anglican, under James 
II., ii. 812 seq. ; of State Church, posi- 
tion of, ii. 400 

Cnut, i. 82, 38 note, 38, 48, 60, 76, 103, 106, 

in 

Coke, Sir Edward (Attorney-General), ii. 

186 
Commeroial policy of Middle Ages, ii. 98 

note ; a£Pairs, committee tor, ii. 288 
Commission, Court of High, u. 169-172 ; 

decay of, it 228 
Commissioner, first lord, ii. 416 
Common Law and statute law distin- 



guished, 1. 891 ; conits of, and the 
rights of individuals, ii, 219 ; courts of, 
vocation of, it 861 note 

Commons, birth of House of, L 830; 
House of, developed, L 888 ; iL c 26 ; 
organised by Edward I., i. 422 ; share 
of, in Parliament, i. c. 25 ; triumph 
of, in question of taxation, ii. 4-12 ; 
participation of, in legislation, ii. 19- 
25 ; claim freedom of speech, ii. 80^^ 
House of, composition of, under the 
Tudors, ii. 146, 147 ; vote of House of, 
upon the inviolability of the Song's 
person, ii. 254 ; growing ascendency of 
House of, iL 288 ; changes in constitu- 
tion of, under the Stuarts, ii. 290 seq. ; 
formation of House of, prior to Reform 
BiU, 1882, u. c. 50 

Compurgators, i, 8, 25, 167, 168 

Condottiere system under Edward III., ii 
84 

Confirmatio Chartarum by Edward I., ii. 9 

Conformity to Established Church, ii. 899 

Constable, Lord High, office of, i, 265, 
266 ; ii. 179, 417 

Constitutional government, supersedes 
absolutism, i. 888 ; restored, iL c. 80 

Continual Council. Yide Permanent Coun- 
cU. 

Convocation, summons of clergy to, ii. 51 ; 
of 1640, iL 287 

Copyhold, ii. 105, 829 

Coroner, i. 867 and note; office of, ii. 
852 ; subordinated to magistrates, iL 
216 

Council, L 99 ; various meanings of Nor- 
man, L 270, 271 ; King in, L 400, 416 ; 
continual or permanent, i. c. 23 ; pro- 
cedure in, i. 402 note ; extraordinary 
penal jurisdiction of, i. 410 ; Great, i. 
414 seq., and note to p. 421 ; in Parlia- 
ment, IL 111; Lord President of, ii. 
179, 287, 417 ; Privy, ii. 148, 144, 177- 
182 ; exercises powers of Star Cham- 
ber, iL 288 ; revival of Privy, under 
Restoration, ii. 186-189 

Counties, formation of, L 48 seq. ; Norman 
government of, (i. c. 9 ; connection 
of financial administration with, L 875 
seq.; military system blended with the, 
L 860^856 

County Courts, L 7 ; procedure in Anglo- 
Saxon, L 8 ; Norman, L 166, 167, 175 



Digitized by 



Google 



458 



Index. 



seq.; militia, L 850-866; knights in, 
iL87 

Court baron, 1 170, 171 

Court leet, i. 192 and note ; 844, 873 ; U. 
96, 134 ; decaj of, i. 874, 880 

Criminal Courts (Nonnan), L c. 12. 
Vide also Police, police power, etc. 

Cromwell and Cooncil of State, ii. 267 
(vide also Republic and Protector) ; 
military dictator, ii. 268 

Crown, title to, in Lancastrian period, ii. 
112 seq. 

Crwades, effect of, i. 296 

Curia Regis, L 179, 219, c. 16, 426; 
▼arioos meanings of term, i. 146 ; pomp 
of Norman, L 260 ; as central court of 
law, L 266 ; as supreme coancil of 
government, i. 262 ; breaks np into two 
courts, i. 286 ; at Becket*s condenma- 
tion, i. 288 ; as parliament, i. 241 note, 
429 

Cufbeaarer, office of, i. 18 and note 

Cwtome, become permanent taxes, iL 348 

Cynebot, i. 17 

Cyning, i. 16 



Danby, impeachment of, ii. 297 

Danegeld, i. 80, 86, 218 note 

VoMB, incursions of, i. 42, 43, 86 and 

note, 106 ; settlements of, i. 106 
Declaraiion of Bights, ii 814, 816, 407 
Deira, i. 41 and note 
Demesnes, royal, i. 208, 204 and note 
Departments, special administrative, 

under Charles II., ii. 288, 289 
Dialogues de Soaccario, i. 197, 220 note, 

224 
Diocesan government, ii. 172 
Dioceses, formation of, L 72; of the 

Anglican Church, ii. 172 
Dissenters, expulsion of, from municipal 

offices, ii 280 
Domesday booh, i. 124 

£ 

Ikulgar, L 43, 46 
Eadmund, King, i. 88 
Eadvoard, i. 107, 109, 111, 116 
Eadward the Confessor, i. 38 
Ealdorman, i. 18 note, 19, 33, 86, 66-61, 
109 note 



Earls, L 138, 140 note, 246 

East Anglia, L 41 and note 

Eoclesiastioal power in Anglo-Saxon 
times, i. 110 ; in Norman times, L 240 
note 

Eoqberhi, i. 42, 48 

Edward /., legislative acts of reign of, 
i. 847 note; judicial system under, L 
c 22 ; makes concessions to PaxliA- 
ment, i. 419 ; summons the Commons 
to Parliament^ ii. 1, 2 ; crisis in reign 
of, it 7 seq. ; confirms the Charter, xi- 
9 ; sketch of reign of, il. 61, 62 

Edward IL, reign of, ii. 68, 64 

Edward JIL, police regulations of reign 
of, i. 866, 367, 368-870 ; judicial changes 
under reign of, i. c. 28 and 24 ; 
sketch of his reign, ii. 64-66; black 
book of, ii. 84 

Edward IV^ struggles of reign of; ii. 
76-78 

Edward F., ii. 78 seq. 

Election, freedom of Norman, i. 240 ; 
rights of, to House of Commons, ii. 
80^38 

Electors' qualifications, ii. 86. Vide also 
Freeholders and Towns. 

Elizabeth, Queen, and the State Church, 
u. 224 

Entails, influence of system of, upon 
position of gentry, ii. 376, 876 note 

Eorl, i. 60, 61, 109 note, 188, 140 

Equity, creation of Court of, i 407-413 ; 
Lord Chancellor's Court of, ii. 191 ; 
Courts of, and Common Law in conflict, 
iL2S7 

Escheat, 1 122, 204 

Esquires, ii. 93, 323 

Essex, kingdom of, i. 41 and note 

Estates of the realm, origin of, i. 286-293 ; 
recognition of, in Magna Charta, L 
808 ; first attempt at government by, 
i. c 19; government by, developed 
on its temporal side, i. 883 ; the three, 
ii. c. 27 ; in conflict with the jure dimno 
monarchy, ii. c 38 

Estates, sequestration of, under the re- . 
public, ii. 260 ; restoration of, ii. 278 

Evesham, battle of, L 824 

Exchequer, Norman, i. c. 14, 261, 270, 
279 ; origin of, i. 220 note ; red book 
of, i. 222; of Jews (vide Jews); 
common officers with King's Bendi, 
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i. 282; as flmmcial body separated 
from judicial, L 284 ; treasurer in the, 
ii. 286 ; court of, L 386 seq. ; ChawJber, 
Court of, iL 191 ; Court of, as a com- 
mon law court, iL 361 ; modem Chan- 
cellor of the, ii. 416 

Exdtuum Bill, ii. 807 

Executive, British Constitution based 
upon the, ii. 882 



FaiUh^ defender of, title of sorereign, ii. 
168 

Fanners or ferwon, i. 144, 146, 204; 
rents of, in counties, i. 206 

Feudal system, the, i. 118, 119 and note, 
120 ; introduction of, into England, 1. 
123 ; basis of Norman military system, 
i 161 ; courts, i. 267-269 ; perquisites, 
i 206 ; law influence of, i. 296 ; 
military power limited, i. 801; in- 
fluence of, upon the formation of 
estates of the realm, i. 238, seq. ; militia, 
inefficient, i. 868 note ; compared with 
the Tudor miUtia, IL 130 

Fxefi, lapsing of, i. 204, 206 note 

Finance, Vide Hevenue. 

Fines, police, L 38, 186, 206 seq., 303, 376 

Fitzwaiter, Robert, i. 299 

^o/;fc/and,i.3,31,123 

Foreign affairs^ committee of, ii. 288 ; 
policy of Charles II., ii. 297 

Fyrest, charter of the, i. 896 ; court of the, 
i. 896-398 

Firma hurffi, i. 161, 162, 163 note, ii. 96 

FrancSy title of King of, ii. 16 ; policy 
of at the Restoration, ii. 296, 297 

Francpledge, i. 186, 186 and note, 344 

Frankalmoign, L 234 

Freedom of speech, claimed by Commons, 
ii. 30 

I^holders, i. 342, ii. 94 ; forty shilling, 
iL 86, 96 and note ; enfranchised, of the 
counties, ii. 826 seq. ; petty position of, 
in seventeenth century, ii. 329 

Friiliborff, L 186, 186 



Oa/ol, L 4 
Qaieator, L 866 
Game laws, the, ii. 346 



Garter, order of, founded, iL 91 

Gavelkind, L 168 

GemSte, L 13 

George IIL, sketch of reign of, ii. 482, 
433 

Gerefas, L 68, 64, 61, 62-70, 188 ; derivar- 
tion of, 64 note ; royal, L 66 ; port, L 
67 

Gentleman, rank of, L 324 

Gesith, L 4, 91 

Gentry, landed, no hereditary order, ii. 89, 
90 ; in Parliament, ii. 146 ; at end of 
seventeenth century, ii. 319-821 ; com- 
pose the Lower House, ii. 376 

Gingra, L 61 

GlanvUl, law-work of, L 883 

Ghuoester, Earl of, i. 321 ; rupture with 
Montfort, L 324; parliament of, iL 
29 ; Duke of, ii. 68, 72, 73 ; murder of, 
ii.74 

Godwine, Earl, i. 107 

Government, theories of, ii. 426 ; theory 
and practice of parliamentary party, iL 
c. 66 

Guilds, system of, and the legal profes- 
sion, ii. 892 ; struggle with municipal 
government, ii. 99 



Hale, Lord Chief Justice, i. 347 

Hanover, House of, iL 430 

HartAd, L 112 note, 130 

Bastings, battle of, L 112 note, 130 

Habeas Corpus, Act of, Vide Writ and Act 

Henry Z, i. 136, 241 

Henry IL, i. 137, 241 ; in struggle with 
Ecclesiastical power, i. 237 ; salutary 
reforms of, i. 272, 273 

Henry IIL, L 317; incapacity of; i. 
819; under influence of the barons, 
L 321 ; taken prisoner by Simon de 
Montfort, i. 823 ; constitutional events 
in reign of, L 346; levy of soldiers 
under, i. 362 note 

Henry IV,, sketch of reign of, ii. 70, 71 

Henry V,, reign of, ii. 71, 72 

Henry VL, sketch of reign of, IL 72-76 

Henry VIL, legislation by Parliament in 
reign of, ii. 148, 149 

Henry VIIL, iL 126 seq. ; extraordinary 
commissions under, ii. 181 

Heptarchy, L 41, 100, 106 
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Heralds office, ii. 91 

iTdrflcfttory sovereignty, i. 89, ii. 118-115; 

monarchy, restoration of the, ii. c. 46 
Seretical preachers, sheriiEs empowered 

to arrest, ii. 58 
Highways, burdens of maintuning the, 

ii. 208 (vide also Trinoda neoessitas) ; 

surveyor of, ii. 209 
Sldfdta and Foigan, i. 4^ Mundbora, i. 

18,48 
Honors, i. 148 

House of Commons. Vide Commons. 
House, upper, commencement of, L 414 

seq. ; an hereditary council of the 

realm, ii. 144; after the Bestoration, 

constitation o^ ii. 289, 290; position 

of at commencement of nineteenth 

century, ii. c. 51 
Hundreds, i. 6, 47 and note, 48-50, 852 ; 
Hundred Court, i. 7, 23, 49, 55, 81, 93, 94, 

166, 175 seq. 
Huscarls, i. 21, 109 



Impeachment, right of, commencement of, 
ii. 18 and note; of Strafford, it 245, 
246 ; of Laud, ii. 246, 247 ; of Danby, 
ii. 297 
Ifibreviaiio, i. 181 

Innocent III, and Lateran Council, i. 295 
Inns of Court, the, i. 392 and note, ii. 

106 
Investiture, i. 122 ; dispute as to, i. 242 
Ireland, Secretary of State for, ii. 421 
Itinerant justices, i. 273-278, 371, ii. 108; 
assess taxes, i. 376, 877 



James Z, character of, ii. 234, 235 and 

note 
James IL, position of parties at accession 

of, ii. 309 and note. 
JevDS, exchequer of, i. 228 and note, 883, 

385 
John, i. 137, 295, 806; breaks his oath, 

813 ; Magna Charta wrung from, 299 ; 

death of, i. 813 
Judge-made law, i. 391 
Judges, benches of, i. 356,388>393 ; right 

of appointment of, ii. 298 
Judicial system, Saxon, i. 7, 23 ; Nor- 



man, i. c. 11 ; Tudor, it 182 ; under 

the republic, ii. 263 
Judicial power, Norman, limited by MJagna 

Charta, i. 302 
Judicial appointment, sale of, under 
James I., iL 240 note ; regulated by 
law, iL344 
Judicium parium, L 309, 358, 360 note, 

416, 417, 434 
Jurats, committees of, uL 213 ; regulated 

by law, iL 344 
Jurisdiction (administrative), iL c 48 
Jurors, qualification of, in eighteentii 

century, ii. 378 
Jury, trial by, L 182 and note, 281 note ; 
system becomes permanentiy estab- 
lished, L 349 ; courts the, L 356 ; oivil, 
i. 858; grand, L 858; petty, ibid.; 
qualification for service on, iL 132; 
intimidation of, iL 301 and note 
Justice, courts of, ii. 90 seq. 
Justices of the peace, origin of office of, L 
363 ; office of, under Tudors, iL 135 
seq. ; Common Law Courts the higher 
courts of, ii. 363; single, in their 
police jurisdiction, ii. 367; qualifica- 
tions for office of, ii. 375 
Justiciar, institution of, i. 188; tothts 
Anglios, L 263 ; of King's Bench, L 280, 
384 
Justiciarius, oapitalis, i. 384, 386 
Jutes, i. 1, 104, 105, 108 note 



Kenilworth, dictum of, L 825 ; Parliament 
at, ibid. 

Kent, kingdom o^ i. 41 

King, Anglo-Saxon, commander-in-chief i 
i. 19 ; supreme judge, L 24, 25 and 
note ; head of police, L 26, 27 ; pro- 
tector of Church, i. 35 

King, Norman, the commander-in-chief of 
army, L 159 ; in Parliament, struggles 
of, ii. c. 27 ; ecclesiastical power of, 
restricted, ii. 110 ; in the Middle Ages 
and modem constitutionalism com- 
pared, ii. 117 seq. ; in Parliament and 
in council 

Kingship, origin of, in England, i. 15 
seq. ; Anglo-Saxon, i. 37 

Knighthood, honour of, open to liberi 
homines, ii. 88 
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Knights, fee, i. 133 and note ; its alien- 
Ability, i. 840 ; Bummoned to Parlia- 
ment, i. 880, 881 ; court, i 895 note ; 
estate of, ii. 86-88 ; position of, in the 
Middle Ages, ii. 90, 91 and note 



Xo&oiir, regulations affecting, i. 865 ; ii. 

186 
Lamcaster, house of, ii. 73 ; Duchy of, 

ii. 88, 84 
Land, division of, after the occapation of 

Britain, i. 8 ; tenure in, i. 4 
Langton, Stephen, archbishop, i. 296 note, 

299 
Laud, Archbishop, catholicizing reforms 

of, ii 287 ; condemned and executed, 

ii. 247 
Law and ordinance, relation between, 

ii. 849; separation of, from tact, i. 

857 ; the, regulator of powers of the 

Grown, ii. 882-334 
Leges Eenrici primi, i. 166 seq., 180 and 

note 
Lewes, battle o^ i. 828 
Libel, notion of, iL 801 
Licensing of beerhouses under the Tudors, 

ii.187 
Lieutenant, Lord, office of, ii. 851 
Liveries, origin of, ii. 86 and note 
LoooU institutions, connection of sove- 
reign's rights with, ii. 350-857 
Locke (philosopher), ii. 426 
London, city of, i. 151 ; liberties gua- 
ranteed to, by Magna Charta, i. 804 ; 

council at, i. 820 note; has separate 

militia system, i. 880 
Long Parliament, Vide Parliament, 
Lordships (honors), formation of, L 148 

seq. 
Lords, temporal and spiritual summoned 

to great council, i. 424 seq. ; and gentry 
at close of seventeenth century, ii. 
819-821 ; junior, in modem ministerial 
system, ii. 416 
Louis of France, i. 328 
Luther, iL 168 ; doctrines of, i. 159 

M 

Magisterial powers (vide Justices of 
peace) ; orders and convictions, ii. 868 



Magistrates, county, and the parishes, ii. 
215-218. Tide Justices of peace. 

Magna Charta, u c, 18, 819 ; comment^es 
on, i. 299 note ; often confirmed, i. 811 , 
816 and note ; confirmed by Henry III., 
i. 322, 823 ; confirmed by Edward I., 
ii.9 

Magnum Concilium, L 388, 415. Tide 
Council. 

MaiTOenanoe. Vide Champerty. 

Manorial courts, i. 69, 102, 171 and note, 
174, 192 notc^ [37B ; peasants and the, 
ii. 105 

Manors, i. 125, 147 ; jurisdiction of, i. 
169 seq. 

Margaret of Anjou, ii. 74, 76 

Maritime power of England dates from 
Cromwell, ii, 258 

Marks, i. 2, 42 

MarUMdge, Parliament at, i. 825, 826 

Marriage, Vide Wardship. 

Marshal, the Anglo-Saxon, i. 18 note ; 
the Norman, i. 266 ; court, i. 894, 895 
and note ; earl, action against, i. 417 
note ; in Privy Council, ii. 179 ; head 
of Heralds* Office, iL 417 

Masters in Chancery, L 407, 412 and note 

Maud, i. 136 

Merda, i. 41, 42, 105 

Merton, provisions of, i. 826 

Middle classes, enfranchised, the, in seven- 
teenth century, ii. 326 note 

Military courts, i. 894, 895 and note 

Military, organization of Middle Ages, ii. 
85 ; during the civil wars, iL 252 and 
note ; organization of 1645 passes into a 
standing army, ii. 262 ; system, Saxon, 
i. 5, 19 ; Norman, i. c. 10 ; blended with 
constitution of shires, i. 350-^56 ; under 
Tudors, iL 130-182 ; English, anomalies 
of, ii. 843 note 

Military (vide also Army)', revival of, 
Saxon, L 162 ; dispute as to command 
of, origin of the civil war, ii. 247 ; 
change from, to standing army, ii. 252, 
262, 268 and note, 278 note ; a new, 
under Charles II., ii. 311, 370; com- 
missions in, ii. 874 
MUl, John Stuart, views of, as to two 

chambers, ii. 394 
Missionaries, early, in England, i. 10 
Monarchy, the Anglo-Saxon, i. c. 2 
Monarchy, military supremacy in, L 19 ; 
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jure divino, the, of the Stiurts, iL 2dS 

Beq. ; hereditaiy^iolemii recognition of, 

ii. 277, 278 ; lestontion of the heredi- 
tary, ii. c. 46 
Mmcuteri$8, in Anglo-Saxon epoch, i. 

72 seq., 74 note ; in Nonnan epoch, i. 

284 
Monmouihy ineairection of, ii. 810 
Mtmifort, Simon de, i. 206 note, 821, li. 

68 ; in arms against Henry III^ i. 828 ; 

death of. i. 824 ; sBmmona Parliament, 

i. 880 
Mortimer, proceedings against, i. 417, 

418 note, 484 
Morton* 8 forky ii. 161 
Motions of House of Commons under 

Henry IV., ii. 17 
Municipal burgesses, class of, ii. 94-101 ; 

constitutions, relation of, to Parliament, 

ii.327 
Municipai government, in England and 

Germany compared, L 882 note; of 

boroughs, ii. 140 seq. ; blow stmek at, 

by Crown, ii. 808 
Mutiny BUI, ii. 848 

N 

National Assembly, i. 88, 84, 88, 99; 
church in, 100, 101, lOS; recognizes 
William I. as king, i. 116 

National Committee to uphold Charta, i. 
806 ; effect of intervention of, i. 814 

Nevill, Testa de, i. 888 

Nisi Frius, i. 867 

NobUity, titles of, i. 482. Vide also 
Peerage, 

Norman and English nationalities con- 
trasted, i. 298 

Normandy, grand contnmier of, i. 121 ; 
separation of, from England, i. 294 

Norihumbria, i. 4 



Oferhymes, i. 198^ 194, note 6 
Officers, great, of the realm, i. 268 
Optimates terra, the, L 98-100 
Ordeal, trial by, i. 167 
Ordinances and pro<damatuma, ii. 24 ; 

illegal, enforced by Star Chamber, iL 

248 
Ordnance, office of, master of the, ii. 287 ; 

in modem system, ii. 418 



Ordo judioorum, ii. 860 

Overseers of the poor. "Vide Poor, oircr- 
seers. 

Oxford, Parliament at, i. 817, 322, at8, 
881; colloqium at, i. 818; resolutions 
of, L 824 note ; Earl of, 826 note ; ii. 
67 ; provisions of, i. 416 ; Parliament 
at, during the civil war, ii. 249 ; theo- 
logical jurisprudence at, iL 276 

Oyer and terminer, commissions of, i. 
867,402 



Pandulf, L 817 

Papacy, relation of Anglo-Saxon Chmch 
to, L 86 and note ; in struggle with the 
temporal power in England, L 329, 
240-246 

Parochial system, development o^the, ii. 
c. 86 ; poor relief, ii. 202 

Parliament, beginnings of a, L 819 ; nune 
of, L 820 ; Mad, at Oxford, L 822, 823 
note ; of prelates and barons, L c. 24 
divided into two houses, iL 25-30 
in its completed form, ii, 88-40^ 81 
King not bound to summon nt stated 
times, ii. 119 ; character of, in fifteenth 
century, ii. 120 ; money grants to, ii. 
160, 161 note; controls the adminis- 
tration, ii. 162-164 ; Long, convened, iL 
246 ; action of, iL 246-268 ; dechuea 
the canons void, ii. 247 ; history of the, 
ii. 247 seq. ; JRump, ii. 274; Barebones, 
the, ii. 262 ; Goncention, the, ii. 274, 
277, 818; Pensioner, the, also called 
Long, ii. 280, 802 ; rdations of Crown 
to. In nineteenth century, iL 408-409 ; 
bribery in, ii. 482 

Parliamentary parties, formation of, iL 
c. 66 ; majorities, George I. and II., 
and, iL 482 ; government^ continental 
views upon, iL 486 note 

Parish, churches, L 74 ; derk, iL 199 ; 
parsons o^ summoned to Parliament, 
iL 48; constitution of the, under the 
Tudors, iL 196 seq., 218 and note 

Paymaster-Oeneral, ii. 421 

Peace, King's, i. 26 seq. 184, 288 ; justices 
of, institution of office of, L 863 seq. ; 
869 note ; 372 note ; ii. 862 

Peasants, insurrection of, under Bichaid 
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Peeroffe, heTeditabilit7 of, temporal, L 
430-487 ; heir to a, and the Honse of 
Commons, it 92 ; epiritaal, restricted to 
archbishops and bishops, ii. 146 note ; 
elevations to the, nnder fhe Stuarts, ii. 
821 seq. 

Peers, conit of, L 417 and note ; judg- 
ment b J (vide Judicium paritan) ; 
spiritnal and temporal, ii. 81 seq.; 
number of, under James I., ii. 289 

PelU, clerk of the, ii. 417 

PenAroke, Earl of, i. 818 ; death of, i. 817 

Peter de Boches, bishop of Poitou, i. 818 

Ptfttftofi of Right, the, ii. 286 and note ; 
importance of, ii. 247 

PeUtionert and recusants, ii. 808 

Pelitioni^ receivers of, L 401 ; ii. 12-14 ; 
Common's right of making, ii. 19 ; 
Committee for, ii. 288 

Permameni, or Continual Council, L c. 28 ; 
416 ; ii. 110, 148 ; a committee of the 
Great Council. 

Ptcts, i- 41 

Piepowder, Court of, i. 881 

Plaaiia, oommunia, i. 282, 808, 886 ; 
corofMV, i. 281, 802, 884 ; ii. 82 

Plantagenets, courts of the, described, ii. 
116 

Pleas, Court of Common, i. 884-886 and 
note 

Polioe, Anglo-Saxon, 1. 26 seq. ; Norman, 
L c 12; power, Norman, influence 
of Magna Gharta upon, i. 803 ; regu- 
lations, various, under Norman kings, 
L 863 seq.; system, county, under 
Tudors, ii. 184-140 ; 215-220 ; under 
Republic, ii. 268, 264 ; power controlled 
by law under Tudors and Stuarts, 11. 
846 seq. ; penal laws, ii. 862 

Poor, parochial management of the^ ii. 

202 seq. ; overseers of the, it 206, 207 

and note, 216, 866, 867 note, 868 ; rate, 

ii 868 ; guardians of the, ii. 865 

Pope releases John from his oath, i. 818 

and note 
Popular aseenMies, rise o^ in Germany, 

L98,99 
Poetmcuter^Oeneral, ii. 421 
Preemunientee, clause of, ii. 49 and note 
Prermunire. Tide Staiutet. 
Prelatet and barons summoned to Par- 
liament, i. c. 24 
Prerogative of the King^ li. 117 seq. ; 



royal, how exercised by Charles II., 

ii.296 
Presbyterians, the, nnder the Republic ; 

the, denounced at Restoration, ii. 279 
Presentment, L 187 
Presentment duty, development of^ L 190 

and note 
Press, censorship of, passes from Church 

to the Crown, ii. 175 ; fall of, ii. 807 

note 
Priors summoned to Parliament, L 426 
Privilege of Parliament, ii. 168 
Privy CoimoQ, Vide Council. 
Proteotor, Cromwell as, ii. 258-268, 272- 

274 
Protonotarius, i. 410, 413 * 

Provincial governments, ii. 188 
Puritanism, ii. 258, 260-262 ; and State 

Church in conflict, ii. 224, 281 



Quia emptores, Tide Statutes. 
Quorum, the, ii. 374 



R 



Bate, of hundred and county, 'i. 876 ; 

parochial, ii. 211, seq. ; Church, ii. 212- 

214 ; poor, ii. 858 ; county, ii. 854 ; 

borough and highway, ibid. 
Rating, local, regulated by law, ii. 848 
Savenspur, landing of Duke of Gloucester 

at, ii. 68 
JRecognitio, L 281 
Sector of parish, ii. 197 
Rectories, ii. 178 

Rec^tearits. Tide PetUioners, and ii. 168 
Redemptio, i. 181 
Reform, BiU of 1882, iL 445-161 ; of 1867, 

ii461 
Reformation, Parliament of Henry YIII., 

ii. 147 note ; the, ii. 166-167 ; epochs 

of the, ii. 168 note 
Reformers, ii. 228 
Reichskammergerioht (German), ii. 864 

note 
Reliefs, i. 120, 148, 205 
Representation, popular, germs of, i. 880 

note; admission of middle classes to, 

i. 846 ; of counties and towns, i. 422 ; 

ii. 888-690 ; of ruling class by peerage, 

ii-877 
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BepMiCy the, ii. c. 89. Vide also Pro- 

tector. 
ReqyetUf Court of. i. 408 note ; in eon- 

nection with Privy Cooncil, ii. 187 
Mestorationf the, iL c. 40 
Eevenvea, estimftte of royal, Norman, i. 

202 Beq.; Saxon, i. 80 seq.; system 

of, under the Repnblic, ii. 264, 265 

and note ; ordinary and extraordinary, 

of King, ii. 846-848 
Bichard Z, ransom of, L 215, 216 ; effect 

of the absence of, i. 294 
Bichard IL, sketch of reign of, iL 67-69 

and note 
Bichard IIL,ii.7S. 79 
BightM, declaration of, iL 814, 815, 816 

note 
Boger, Bishop of Salisbury, i. 270 
Bolts, parliamentary, i. 845 ; iL 129 ; 

Master of the, L 408, 412 ; charter, 

patent, dose, and fine, L 410, 411 note 
Botes, Wars of the, ii. 75, 76, 85 
Botuli magni Pipes, i. 222 ; ingrossator, 

L227 
Boyai power, legal conceptions of, ii. 128 

note 
Bufus, Wmiam, i. 135, 241 
Bunnymedet i. 299 

S 

Sac and soe, L 67, 93 

Saooariten, L 219 seq. 

Saladin tithe, L 215, 877 ; ii. 5 

Salisbury, homage done to William I. at, 
i. 124, 284 note 

Scotland, Act of Union with, ii. 848 

Scutage, i. 168, 164 note, 208, 210 seq., 
801, 877, IL 5 ; right of Crown vassals 
to assent to imposition of, i. 826; 
purchase of immunity from military 
service by, i. 851 ; the Great Council, 
and, L 418 

Seal, the Great, L 268 note, 288 ; Keeper 
of the Great, ii. 178 ; Keeper of Privy, 
L 403 ; Lord Privy, ii. 179 ; Privy, no 
common law writs to be issued under, 
i. 411 ; Lord Privy in modem minis- 
terial system, ii. 417 

Self-government, system of, ii. c. 47; 
magisterial, ii. 885, 886 

Serfdom, abolition of, ii. 104 

Serjeanties, grandj i. 269 note; lower i. 
269 note 



Serjeants-at-law, L 888, 892 and note 

Sessions (special), of justices of the 
peace, iL 867; quarter, ii. 868 and 
note « 

Settlement, Act of, ii. 886. 405 note 

Shaftesbury, Lord, author of Habeas 
Corpus Act, ii. 802 note 

Sheriff, office of, under the Normans, i. 
141, 146 ; mobilizes army, L 158 ; toum 
of,L 177 (vide Vtcecomitis ISimus) ; and 
the Exchequer, i. 219 ; summnns jury, 
L 857 ; office of, loses its independent 
jurisdiction, L 862, seq. ; sends knights 
to Parliament, ii« 2 note 

Ship money, ii. 289, 240 ; judges reoog- ^ 
nize legality of, iL 241 and note; 
Cromwell*s taxes heavier than, iL 264 

Shires, formation of, L 48, 44, 45 ; 
knights of^ sent to Parliament, ii. 1 ; 
fixed at, iL 2, 81 ; electoral qualifica- 
tion by 9 Anne e. 5, ii. 378 

Shir^eri/a, L 28, 24, 58, 56, 61-70, 141 

Shrewsbury, Parliament at, IL 2 

Sigismund, Emperor, and the Treaty of 
Troyes, iL 72 

Socage, tenure, iL 96 ; free and common, 
ii. 279, 322 

Social reforms, ii. c. 58 

Society, state of, at close of seventeenth 
century, iL c. 43 

Solicitor, King's, i. 892 

Sovereign rights regulated by law, ii. 
i. c. 46 

Sjpeaker, first, of House of O>mmons, ii. 
28, 147 ; chosen from knights of shire« 
u. 92 

Stamford, baronial army collected at, L 
299 

Star Chamber, The, L 410 and note; 
effect of Wars of the Roses upon the 
institution of, ii. 188 note ; tjie Privy 
Council as, iL 183, 184 and note ; pro- 
ceedings in, ii. 185 and note; com- 
pulsory loans raised by, ii. 235 ; powers 
of , usurped by Privy Council, ii. 188, 189 
note ; swept away by I^ng Parliament, 
iL 245 ; aboUtion by Stat 16 Car. i. 
c. 10, ii. 287 " 

State, Secretary o^ origin of office of, ii. 
180 note ; Council of, ii. 257 ; office of 
two Secretaries of, under Charles IL, 
ii. 287 ; three Seretaries of, at com- 
mencement of nineteenth century, ii. 
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419 ; other Secretaries of, since added, 
ii. 420 

Statutes and ordinanoea distinguished, ii. 
22seq.,108 

Statutes, formal framing of, ii. 28 and 
note; Quia EmptoreSj L 148, 889, ii. 
2, 8, 88 ; MarMnridge, I 188, 825, 847, 
874 note, 421, ii. 197 ; Westminster /., 
i. 188 ; Westmimter IL, L 188, 867, 
861 ; Winchester (13 Edward I.), i. 
861, 868 ; Merton^ i. 362 ; of Lcixnirers 
(28 Edward III.), i. 365 ; RvOand (10 
Edward I.), i. 887 ; (fe SoaccariOy i. 388 ; 
ds Tallagio non Ooncedendo, i. 419 note, 
ii. 9 ; of Promsors (25 Edward III.), 
ii. 64 ; of Prcmumre, ii. 36, 138, 169, 
938; de Prerogativa Regis j ii. 117; of 
Militia (Philip and Mary), ii. 181 ; of 
Precedence, ii. 178; de (Hrcumspecte 
AgatiSj ii. 200 ; of Bridges, ii. 209 

Steallere, i. 18 note. 19 

Stejf^ien, i. 186, 241 

Steward, office of, i. 18 and note ; Lord 
High, i. 284 ; of the Household, conrt 
of, i. 896, 396; in the Privy Comicil, 
ii. 17? 

Straffordy renegade policy of, ii. 238, 244 ; 
impeached, ii. 246 

StuartSy royal family of, ii. 233 ; dynastic 
character of reign of, ii. 234 note; 
expulsion of the, ii. c. 42 

St. Albans, battle of, il 76 

Subinfeudationf prohibited by Statute of 
Quia Emptores, i. 339 

SabpcenOf writ of, i. 409 

Summons to Parliament, i. 424 seq. ; 
general and special, ii. 3 

Supplies^ right of voting money, ii. 160 

Sureties, i. 80 note, 184 

Surveyor, Court of General, ii. 188 note 

Sussex, kingdom of, i. 41 and note, ibid. 

Swanimotet court of, i. 896 



TaOlables, i. 342 

Tallagiwn, i. 161, 152, 203, 210 seq. ; ii. 

6, 9. Vide also Statute de Tallagio non 

Oonoedendo, 
TaUy, i. 221 
TakanmCi case, ii. 105 
Tax, war, i. 216; income, i. 378, 879 

and note. 

VOL. n. 



Taxation, Anglo-Saxon, i. 34 ; Norman 
direct, i. 203 ; of counties and towns, 
under Edward I., ii. 4 seq. ; develop- 
ment of parliamentary, ii. 40 note, 
assessed, ii. 348 note ; experiments in, 
down to close of Middle A^s, ii. 884 
note. 7 

Taxes, right to grant, ii. ll/f pMlia- 
mentary, participation of couhtiefl and 
boroughs v^ raising, ii. 189 ; assessment 
of, iL 140 ; system of local, in eighteenth 
century, ii. 382, 883 note 

Tenure, early, in Anglo-Saxon times, i. 4 ; 
feudal, i. c. 8 ; burgage, ii. 96, 98 

Test Acts. Vide Acts, 

Testa de Nevill, ii. 87 note 

Thanehood, L 12, 13 note, 69 

Thanes, i. 12, 21, 36, 89, 90, 93, 96, 125; 
actions brought against, i. 176 ; i. 838 

Theodore, Archbishop, i. 71, his sub- 
division of dioceses, i. 74 

Tithes, i. 77 

TMhinge, i. 60, 61, 185, 352, 375 ; rate, ii. 
382 

Tolh, i. 34 note 

Tonnage and poundage, ii 150, 161 note, 
266 note 

Tories, ii. 426 ; watchword of the, ii. 424 ; 
policy of, ii. 430 ; and the Reform Bill 
of 1832, ii. 446 

Towns, English, under Richard I., i. 296 ; 
constitution of at close of Middle Ages, 
i. 881 ; taxation of, ii. 4 ; inner life of, 
in the Middle Ages, ii. 101 ; citizens 
of, enfranchised, ii. 826 seq. 

Trade, regulations affecting, ii. 137 

Trail baston, justice of, i. 368 

Treasurer, i. 26% 269 and note ; Lord in 
Privy Council, ii. 179, 286 ; powers of, 
since George I., delegated to a body, ii. 
416 

Treasury, jihe department of, ii. 417 note 

TresHian, Chief Justice, i. 390 

Triai, fair, i. 360 ; by jury. Vide Jury, 

Trinoda necessitas, i. 213 : ii, 208 

Tudors, parliamentary constitution under, 
ii. c 82 ; attitude of, towards liberties 
of Parliament, ii. 164 

U 

Unions, system of, extended, i. 879 seq. 
Upper House, iAiR. Yide Souse, 
2 H 
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Vagrancy f legisUtion affecting, ii. 202, 
208 

Viutais^ do suit of court, i. 167 ; greater, 
L 834; of Crown, support King in 
ecclesiastical dispate, i. 289; Crown 
and sub-, in the feudal courts, i. 257, 
268, 261, 887 ; Crown, advance of to- 
wards a constitutional position, i. 826 
seq. ; lesser, send representatives to 
Parliament, i.8dl ; classes of, described, 
834r-841 

V^rdict^ jurors not responsible for legality 
of, ii. 801 

Vmoodtungt jurisdiotion (German), ii. 
871 note 

Vestry, the parish, iL 202, 218-215 ; select, 
formation of, ii. 355 

Vioaraget, ii. 178 ; vicar, ii. 197 

Vice-oomet, Norman, i. 141-144, 157, 172 ; 
tumus, i. 190 ; as JutUoiary, i. 166 ; 
procedure be/ore, i. 169 note, 175 seq., 
281 ; tumut, Vice, 1 844, 873 ; office of, 
existing under system of self-govern- 
ment, ii. 351 

Village, communities, i. 49 (vide also 
Pairith) ; constitution consolidated by 
Tudor legislation, IL 211; festivities, 
ii. 218 note 

ViUeiMy relations between freeholders 
and. i. 848 note 

Villein-tenwe, remnants of, at dose of 
seventeenth century, ii. 829 

W 

Walpole, leader of the cabinet, ii. 414 

Wapentake, i. 49, 65 

War, the civil (vide Civil) ; Secretary for, 

ii. 420 note, 421 
Ward and Liveries, court of, ii. 188 



Wardship, i. 120, 121 and note, 205 

Weregeld, L 12 ; of King, i. 17, 83 

Wessex, kingdom of, i. 41 and note, 107 

Westminster^^ coUoqium at, i. 318 ; Parlia- 
ment at, ii. 2 

Whigs and Tories, ii. 808, 425 ; proposals 
of, to introduce universal suffrage, ii. 
879 ; watchword of, iL 424 ; ministry 
of, contrasted with Tory, ii. 410 ; policy 
of, ii. 480 

Wxo^erifa, i. 67 

Winchester, Parliament at, 1265, i. 325 
note 
\Wilhes, election oi^ ii. 879 \ 

Fi^//tam the Conqueror, i. rl2 note, 247 ; 
his policy, i. 115-118 ; and the Church, 
i. 240 note ; III. and Mary, ii. 336, 387 

Witan, i. 94, 107 

Witenagem6te, I 18, 89 note. 69, 70, 101 
and note, 103, 247, 248, 255, 256 

Wodan, i. 87, 40 

Woodmote, court of, i. 896 

Woollen, manuibu:tures, legislation con- 
cerning, i. 864 note ; ii. 187 

Worms, Beichstag at, i. 252 

Writs, proceeding from Chancery, i. 393 ; 
commencement of an action by, L 894 
note; of Novell disseisin and mort 
daunoestor, i. 393 ; of Prcsmiunientes^ ii. 
51 ; of Prcemunire facias, ii. 54, 55 ; dlf 
heretioo oomburendo, ii. 58; certiorari 
facias, ii. 218, 869 and note; Habeas 
Corpus, ii. 801 and note, 306, 369 ; Quo 
Warranto, ii. 370 note 



York, Duke of, ii. 68, 78, 75; damages 
given in favour of, under Qiarles II., 
u. 301 



Zwingli, ii. 223 
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